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AMENDING CLAYTON ACT BY REQUIRING PRIOR NOTI- 
FICATION OF CERTAIN CORPORATE MERGERS AND 
FOR OTHER PURPOSES 





MONDAY, JANUARY 16, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10: 30 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rogers, and Keating. 

Also present: Herbert N. Maletz, chief counsel; and William W. 
Milligan, assistant counsel. 

(H. R. 6748, H. R. 7229, H. R. 8332 are as follows :) 


[H. R. 6748, 84th Cong., 1st sess.] 


A BILL To amend sections 7 and 11 of the Clayton Act to provide for prior notification 
and suspension of certain acquisitions, mergers, and consolidations, and for other 
purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That section 7 of the Act entitled “An Act 

to supplement existing laws against unlawful restraints and monopolies, and 

for other purposes”, approved October 15, 1914 (38 Stat. 731, as amended, 15 

U. S. C. 18), is amended by adding, immediately after the second paragraph 

thereof, the following new paragraph: 

“No corporation subject to the provisions of this section may acquire, merge 

with, or consolidate, directly or indirectly, the whole or any part of the stock, 
share capital, or assets of any other corporation or the facilities of any business 
engaged in interstate commerce, if any such party involved in any such aecquisi- 
tion, merger, or consolidation has capital, surplus, and undivided profits aggre- 
gating more than $1,000,000 until (1) notice of the proposal of such acquisition 
has been made and delivered to the Attorney General of the United States and to 
the Federal Trade Commission, (2) the Attorney General and the Federal Trade 
Commission have been furnished with all pertinent and relevant information 
concerning the proposed acquisition, merger, or consolidation: Provided, That 
such information has been requested within thirty days after delivery of the 
notice of the proposed merger, and (3) a period of sixty days thereafter follow- 
ing the furnishing of such pertinent and relevant information as required by 
the Attorney General and the Federal Trade Commission: Provided further, 
That if during the period of sixty days thus specified the Federal Trade Com- 
mission or any district attorney of the United States should institute proceedings, 
as provided for in sections 21 and 25 of title 15, as amended, then the filing of 
such proceeding shall operate to bar the consummation of the proposed acquisi- 
tion, merger, or consolidation pending the final adjudication of the issues raised 
by any such proceeding: And provided further, That the failure of any district 
attorney of the United States or the Federal Trade Commission to interpose ob- 
jection to such proposed acquisition,.merger, or consolidation within such sixty- 
day period shall not bar the initiation at any time by any department, agency, 
or officer of the United States of any action or proceeding with respect to such 
acquisition, merger, or consolidation under any provision of law.” 

Sec. 2..That section 11 of an Act entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purposes,” ap- 
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proved October 15, 1914, as amended (38 Stat. 734; 15 U. 8S. C. 21), is hereby 
amended to read as follows: 

“Authority to enforce compliance with sections 13, 14, 18, and 19 of this title by 
the persons respectively subject thereto is vested in the Interstate Commerce 
Commission where applicable to common carriers subject to the Interstate Com- 
merce Act, as amended; in the Federal Communications Commission where 
applicable to common carriers engaged in wire or radio communication or 
radio transmission of energy ; in the Civil Aeronautics Board where applicable to 
air carriers and foreign air carriers subject to the Civil Aeronautics Act of 
1938; in the Federal Reserve Board where applicable to banks, banking associa- 
tions, and trust companies; and in the Federal Trade Commission where ap- 
plicable to all other character of commerce to be exercised as follows: 

“Whenever the Commission or Board vested with jurisdiction thereof shall 
have reason to believe that any person is violating or has violated any of the 
provisions of sections 13, 14, 18, and 19 of this title, it shall issue and serve 
upon such person and the Attorney General a complaint stating its charges in 
that respect, and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint. And the 
Commission or Board may institute also in that connection proceedings in one 
of the several district courts of the United States to prevent and restrain the 
alleged violations pending the final disposition of the complaint and proceedings 
thereunder. The person so complained of shall have the right to appear at the 
place and time so fixed and show cause why an order should not be entered by 
the Commission or Board requiring such person to cease and desist from 
the violation of the law so charged in said complaint. The Attorney General 
shall have the right to intervene and appear in said proceeding and any person 
may make application, and upon good cause shown may be allowed by the Com- 
mission or Board, to intervene and appear in said proceeding by counsel’ or in 
person. The testimony in any such proceeding shall be reduced to writing and 
filed in the office of the Commission or Board. If upon such hearing the Commis- 
sion or Board, as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall make a 
report in writing, in which it shall state its findings as to the facts, and shall 
issue and cause to be served on such person an order requiring such person to 
cease and desist from such violations, and divest itself of the stock, or other share 
eapital, or assets, held or rid itself of the directors chosen contrary to the 
provisions of sections 18 and 19 of this title, if any there be, in the manner and 
within the time fixed by said order. Until a transcript of the record in such 
hearing shall have been filed in a United States court of appeals, as hereinafter 
provided, the Commission or Board may at any time, upon such notice, and in 
such manner as it shall deem proper, modify or set aside, in whole or in part, 
any report or any order made or issued by it under this section. 

“(If such person fails or neglects to obey such order of the Commission or 
Board while the same is in effect), The Commission or Board may apply to the 
United States court of appeals, within any circuit (where the violation com- 
plained of was or is being committed or) where such person resides or carries 
on business, for the enforcement of its order, and shall certify and file with its 
application a transcript of the entire record in the proceeding, including all the 
testimony taken and the report and order of the Commission or Board. Upon 
such filing of the application and transcript the court shall cause notice thereof 
to be served upon such person, and thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, and shall have power to make 
and enter upon the pleadings, testimony, and proceedings set forth in such tran- 
script a decree affirming, modifying, enforcing, or setting aside the order of 
the Commission or Board. The findings of the Commission or Board as to the 
facts, if supported by substantial evidence, shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence, and shall show 
to the satisfaction of the court that such additional evidence is material and that 
there were reasonable grounds for the failure to adduce such evidence in the 
proceeding before the Commission or Board, the court may order such additional 
evidence to be taken before the Commission or Board and to be adduced upon 
the hearing in such manner and upon such terms and conditions as to the court 
may seem proper. The Commission or Board may modify its findings as to the 
facts, or make new findings by reason of the additional evidence so taken, and 
it shall file such mod fied or new findings, which, if supported by substantial 
evidence, shall be conclusive, and its recommendations, if any, for the modification 
or setting aside of its original order, with the return of such additional evidence. 
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The judgment and decree of the court shall be final, except that the same shall 
be subject to review by the Supreme Court upon certiorari as provided in section 
1254 of title 28. 

“Any party required by such order of the Commission or Board to cease and 
desist from a violation charged may obtain a review of such order in said United 
States court of appeals by filing in the court a written petition praying that the 
order of the Commission or Board be set aside: Provided, however, That petition 
to review an order of the Federal Trade Commission under this section shall 
be filed within sixty days from date of service of the Commission’s order. A 
copy of such petition shall be forthwith served upon the Commission or Board, 
and thereupon the Commission or Board forthwith shall certify and file in the 
court a transcript of the record as hereinbefore provided. Upon the filing of 
the transcript the court shall have the same jurisdiction to affirm, set aside, 
enforce, or modify the order of the Commission or Board as in the case of an 
application by the Commission or Board for the enforcement of its order, and 
the findings of the Commission or Board as to the facts, if supported by substan- 
tial evidence, shall in like manner be conclusive. 

“The jurisdiction of the United States court of appeals to enforce, set aside, or 
modify orders of the Commission or Board shall be exclusive. 

“Such proceedings in the United States court of appeals shall be given prece- 
dence over cases pending therein, and shall be in every way expedited. No 
order of the Commission or Board or the judgment of the court to enforce the 
same shall in anywise relieve or absolve any person from any liability under 
the Antitrust Acts. 

“Complaints, orders, and other processes of the Commission or Board under 
this section may be served by anyone duly authorized by the Commission or 
Board, either (a) by delivering a copy thereof to the person to be served, or to a 
member of the partnership to be served, or to thte president, secretary, or other 
executive officer or a director of the corporation to be served; or (b) by leaving 
a copy thereof at the principal office or place of business of such person; or (c) by 
registering and mailing a copy thereof addressed to such person at his principal 
office or place of business. The verified return by the person so serving said 
complaint, order, or other process setting forth the manner of said service shall 
be proof of the same, and the return post-office receipt for said complaint, order, 
or other process registered and mailed as aforesaid shall be proof of the service 
of the same. 

“An order of the Federal Trade Commission entered pursuant to this section 
shall become final— 


“(1) upon the expiration of the time allowed for filing a petition for review, 
if no petition has been duly filed within such time; or 

“(2) upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the Commission has been affirmed, or the petition 
for review dismissed by the court of appeals, and no petition for certiorari has 
been duly filed; or 

“(3) upon the denial of a petition for certiorari, if the order of the Com- 
mission has been affirmed or the petition for review dismissed by the court 
of appeals; or 

“(4) upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 


“If the Supreme Court directs that the order of the Federal Trade Commission 
be modified or set aside, the order of the Commission rendered in accordance 
with the mandate of the Supreme Court shall become final upon the expiration of 
thirty days from the time it was rendered, unless within such thirty days either 
party has instituted proceedings to have such order corrected to accord with the 
mandate, in which event the order of the Commission shall become final when 
so corrected. 

“Tf the order of the Federal Trade Commission is modified or set aside by 
the court of appeals and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for cer- 
tiorari has been denied, or (3) the decision of the court has been affirmed by 
the Supreme Court, then the order of the Commission rendered in accordance 
with the mandate of the court of appeals shall become final on the expiration of 
thirty days from the time of such order of the Commission was rendered, unless 
within such thirty days either party has instituted proceedings to have such 
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order corrected so that it will accord with the mandate, in which event the 
order of the Commission shall become final when so corrected. 

If the Supreme Court orders a rehearing; or if the case is remanded by the 
court of appeals to the Federal Trade Commission for a rehearing, and if (1) 
the time allowed for filing a petition for certiorari has expired, and no such peti- 
tion has been duly filed, or (2) the petition for certiorari has been denied, or (3) 
the decision of the court has been affirmed by the Supreme Court, then the order 
of the Commission rendered upon such rehearing shall become final in the same 
manner as though no prior order of the Commission has been rendered. 

“As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

“After the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, the Federal Trade Commission 
may at any time, after notice and opportunity for hearing, reopen and alter, 
modify, or set aside, in whole or in part any report or order made or issued by 
it under this section, whenever in the opinion of the Commission conditions of 
fact or of law have so changed as to require such action or if the public interest 
shall so require: Provided, however, That the said person may, within sixty 
days after service upon him of said report or order entered after such a reopening, 
obtain a review thereof in the appropriate United States court of appeals and 
such order shall become final in the same manner and under the same terms and 
conditions as are provided for in this section as to original orders. 

“Any person who violates an order of the Federal Trade Commission entered 
pursuant to this section after it has become final and while such order is in 
effect, shall forfeit and pay to the United States a civil penalty of not more than 
$5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate 
violation of such an order shall be a separate offense, except that in the case 
of a violation through continuing failure or neglect to obey a final order of 
the Commission each day of continuance of such failure or neglect shall be 
deemed a separate offense. 

“Whenever the Federal Trade Commission has reason to believe that any 
person is liable to a penalty under this section, it shall certify the facts to 
the Attorney General, whose duty it shall be to cause appropriate proceedings 
to be brought for the recovery of the penalties herein provided.” 

Sec. 3. In the case of an order to cease and desist served by the Federal Trade 
Commission on or before the date of the enactment of this Act, the sixty-day 
period provided in section 2 of this Act for the filing of a petition to review shall 
begin on the date of the enactment of this Act. 
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[H. R. 7229, 84th Cong., 1st sess.] 


A BILL To amend section 11 of the Clayton Act to authorize the Federal Trade Commis- 
sion to apply for temporary injunctions restraining mergers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 11 of the Act entitled “An Act 
to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes”, approved October 15, 1914 (38 Stat. 731, as amended; 15 
U.S. C. 21), is amended as follows: 

“SECTION 1. The second paragraph of section 11 of the Clayton Act is amended 
to read as follows: 

“*Whenever the Commission or Board vested with jurisdiction thereof shall 
have’ reason to believe that any person is violating or has violated any of the 
provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve upon 
such person and the Attorney General a complaint stating its charges in that 
respect, and containing a notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said complaint. The person so 
cmplained of shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the Commission or Board 
requiring such person to cease and desist from the violation of the law so charged 
in said complaint. The Attorney General shall have the right to intervene 
and appear in said proceeding and any person may make application, and upon 
good cause shown may be allowed by the Commission or Board, to intervene 
and appear in said proceeding by counsel or in person. The testimony in any 
such proceeding shall be reduced to writing and filed in the office of the Com- 
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mission or Board. If upon such hearing the Commission or Board, as the case 
may be, shall be of the opinion that any of the provisions of said sections have 
been or are being violated, it shall make a report in writing, in which it shall 
state its findings as to the facts, and shall issue and cause to be served on such 
person an order requiring such person to cease and desist from such violations, 
and divest itself of the stock, or other share capital, or assets, held, or take 
such other or additional steps as are necessary to restore competition or rid 
itself of the directors chosen contrary to the provisions of sections 7 and 8 of 
this Act, if any there be, in the manner and within the time fixed by said order. 
Until a transcript of the record in such hearing shall have been filed in a United 
States court of appeals, as hereinafter provided, the Commission or Board may 
at any time, upon such notice, and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any report or any order made or issued 
by it under this section.’ 

“Sec. 2. Section 11 of the Clayton Act is further amended by adding immedi- 
ately prior to the last paragraph a new paragraph to read as follows: 

“ ‘After the issuance of a complaint charging violation of the provisions of 
section 7 of this Act and prior to the dismissal of such complaint or the entry 
of an order as provided in this section, the Federal Trade Commission by any 
of its attorneys designated by it for such purpose is hereby authorized to in- 
stitute proceedings in equity to prevent and restrain violations of section 7 of 
this Act by corporations subject to its jurisdiction. Such actions shall be sub- 
ject to the provisions governing proceedings by the Attorney General under 
section 15 of this Act.’” 





(H. R. 8332, 84th Couz., 2d sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of certain 
corporate mergers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses”, approved October 15, 1914, as amended (38 Stat. 731; 15 U. 8. C., see. 
18), is amended by inserting immediately after section 7 the following new 
section : 

“Seo. TA. (1) Except where exempted under paragraph (2) of this section, 
any corporation subject to the jurisdiction of the Federal Trade Commission 
which undertakes or agrees to acquire the whole or any part of the stock or 
other share capital or any part of the assets of another corporation also engaged 
in commerce, shall, where it or any of the corporations whose stock, share capital, 
or assets are to be so acquired, has assets aggregating more than $1,000,000, file 
with the Attorney General and the Federal Trade Commission a statement 
containing its name and address and the names and addresses of the corporations 
whose stock, share capital, or assets it proposes to acquire, and such other infor- 
mation as the Federal Trade Commission after consultation with and upon 
the approval of, the Attorney General by regulation require. 

“(2) The Federal Trade Commission after consultation with, and upon the 
approval of, the Attorney General may by regulation exempt from the require- 
ments of paragraph (1) of this section, acquisitions of stock, share capital, or 
assets which do not substantially affect the ownership or control of any of the 
corporations whose stock, share capital, or assets are to be acquired. 

“(3) No acquisition of stock, share capital, or assets which necessitates the 
filing of a statement under paragraph (1) of this section, shall be consummated 
until the expiration of a period of ninety days after the filing of the statement, 
except that the Federal Trade Commission after consultation with and upon 
approval of, the Attorney General may establish procedures for the waiver of 
all or part of the waiting requirement in appropriate cases. 

“(4) The failure of the Attorney General or the Federal Trade Commission 
to interpose objection to the acquisition within the ninety-day period does not 
bar the initiation at any time by any department, agency, or officer of the United 
States of any action or proceeding with respect to the acquistion under any 
provision of law.” 


The CuatrmMan. The meeting will come to order. The Chair wishes 


to read a brief statement. In opening these hearings the Chair wishes 
to state the extent and intensity of the current merger movement is 
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cause for the most serious concern. Indeed it has been pointed out— 
and quite aptly I think—that the wave of mergers now going on is 
more like a floodtide, so wide and pervasive has it become. 

During 1955, according to the latest estimate, about 513 mergers 
have taken place in the manufacturing and mining industries. This 
is the largest number since 1930 when there were 799 mergers in these 
industries. 

The 513 mergers in 1955 compare with 387 in 1954; 295 in 1953; 
288 in 1952; 235 in 1951; 219 in 1950; and 126 in 1949. And it is 
significant that during 1955 corporate mergers were taking place at 
a rate four times that in the year 1949. 

Many of the mergers in recent years have exacted a heavy toll 
upon independent business. In fact, in the 414-year period beginning 
in January 1951, over 2,100 formerly independent concerns were 
absorbed through acquisition. It was for these reasons, among others 
that this subcommittee concluded in its interim report on mergers, 
released last month, that the corporate merger trend is one of the most 
ominous clouds on the economic horizon. 

Not only is it hastening the reduction of competition in many areas, 
it is contributing in large measure to the growing concentration of 
economic power. Beyond all that, as Justice Douglas observed, there 
is the effect on the community when independents are swallowed up. 
Entrepreneurs become employees of absent owners. Local leadership 
is diluted. He who was a leader in the community becomes dependent 
on outsiders for his action and policy. 

I note with interest that the annual report of the Senate Commit- 
tee on Small Business, which was released just 4 days ago, concluded 
as did our subecommittee—and I am sure that conclusion was reached 
also by the House Small Business Committee, whose chairman we 
have with us this morning, the Honorable Wright Patman—that— 


mergers in manufacturing, in retailing * * * have been consummated through- 
out the year with clocklike regularity. 


The Senate Small Business Committee found that mergers and 
acquisitions have cut deeply into the ranks of independent companies 
in almost every area of commercial endeavor; that if this process of 
attrition continues at its present rapid rate much longer fundamental 
changes may alter the character of our national economy; and that 
as our industrial structure becomes increasingly monolithic, the small- 
business community, as such, could take on the aspect of a regressive 
group unnaturally isolated on a size basis in the midst of an aggres- 
sively expanding oligopolistic national economy. 

This is not to say that all mergers are necessarily bad. Some merg- 
ers have had a salutary effect from a public interest standpoint, for 
example, those between smaller units in an industry which enhance 
their position and fortify them for more vigorous economic rivalry 
with larger members of the industry. 

But this is not the ordinary case. In the main, current merger 
activity is due to large corporations buying up smaller concerns 
rather than to small businesses consolidating in order to compete more 
effectively. By far the greatest proportion of the mergers that have 
taken place in recent years involved large firms with assets of over $10 
million. 
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The pattern of the present merger movement underscores the neces- 
sity for vigorous, concentrated enforcement in order to preserve 
healthy competition wherever it is working with reasonable efficiency, 

At the same time, it is recognized that merger enforcement activity 
has been seriously hampered by lack of sufficient funds which has 
prevented the Attorney General’s Office and the Federal Trade Com- 
mission from assigning more than a corporal’s guard of attorneys 
and economists to merger work. 

I speak not only for myself—but I think for every member of this 
subecommittee—when I say that we shall do everything within our 
power to see to it that Congress makes a substantial increase in its 
appropriations to the Department of Justice and the Federal Trade 
Commission, with the increase to be allocated specifically for merger 
work, 

Also additional legislation may be necessary to strengthen the hand 
of the. Department of Justice and the Federal Trade Commission in 
enforcing the provisions of the Celler-Kefauver Antimerger Act of 
1950. 

The purpose of these hearings is to consider three bills which are 
designed to accomplish that result. 

These bills are H. R. 6748, H. R. 7229, and H. R. 8332. 

The purpose of the premerger notification bills, H, R. 6748 and 
H. R. 8332 is to avoid the considerable time, effort, and expense re- 
quired by the Department of Justice and the Federal Trade Com- 
mission in searching out newspapers and trade publications to find 
out whether mergers are about to occur and in collecting economic 
data to determine whether a full-scale investigation should be under- 
taken. 

This type of data is ordinarily obtained by the Department. of 
Justice and the Federal Trade Commission from the companies them- 
selves. However, these companies have no legal obligation to furnish 
the information or to make it available expeditiously. Consequently, 
the enforcement agencies experience inevitable delays in obtaining 
data for the purpose of determining the legality or illegality of a 
particular merger. 

The premerger notification bills would correct this by requiring 
the merging companies to supply information which is readily avail- 
able to them. It would also give the enforcement agencies an oppor- 
tunity to study and digest the information submitted before the merger 
is consummated. ; 

_A third bill which has been introduced is H. R. 7229, designed to 
give the Federal Trade Commission authority to seek a preliminary 
injunction restraining consummation of any corporate merger pend- 
ing final Commission action. This would avoid the necessity of seek- 
ing to unscramble the eggs at some distant date in the future. 

Another provision of the bill would give the Federal Trade Com- 
mission additional remedial power to insure that competitive condi- 
tions exist. 

The Cuatmman. In connection with those various bills we have 
before us two very distinguished witnesses this morning. 

I am very happy to note that a former member of this committee 
who served with distinction indeed on this committee and for whom 
we have affectionate regard, John W. Gwynne now Chairman of 
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the Federal Trade Commission is with us and will testify immediately 
after another distinguished Member of our body, Mr. Wright Patman, 
of Texas, gives us his views on this very momentous subject. 

Mr. Patman, we will be glad to hear you. 


STATEMENT OF REPRESENTATIVE WRIGHT PATMAN OF THE 
STATE OF TEXAS; ACCOMPANIED BY WILLIAM SUMMERS JOHN- 
SON, CHIEF ECONOMIST; AND EVERETTE MacINTYRE, STAFF 
DIRECTOR AND GENERAL COUNSEL, HOUSE SELECT COMMITTEE 
ON SMALL BUSINESS 


Mr. Parman. Thank you, Mr. Chairman. 





PROPOSALS FOR STRENGTHENING THE CELLER-KEFAUVER ANTIMERGER ACT 


Mr. Chairman and members of the committee, I am highly honored 
and gratified by your invitation to give you my views on proposals 
for strengthening the Celler-Kefauver Antimerger Act. 

I will begin with a premise which I know the committee already 
holds, which is that we must have an antimerger law which is genu- 
inely effective against mergers of the kind which do substantial injury 
to the competitive system, and we must have a law which can be 
enforced in an efficient and timely way. The need for the antimerger 
law and the current merger problems have recently been covered by 
this committee’s excellent investigations and report. 


Se 


THE FAILURE HAS BEEN IN ENFORCEMENT 


Before taking up the proposals which the committee has under con- 
sideration today, I might make two other premises clear. 

First, the utter failure which the antimerger law has met with to 
date, is in no way a measure of the inadequacy of the law. 

The failure has been in enforcement. I agree with the findings of 
this subcommittee that the Department of Justice and the Federal 
Trade Commission have made but token gestures at enforcement. 

It has been taken from the House Committee on the Judiciary Anti- 
trust Subcommittee Interim Report on Corporate and Bank Mergers 
1955, page 38. 

Mr. Keatrna. Are you reading from your statement, Mr. Patman ? 

Mr. Patman. Yes, sir. 

Mr. Kearine. What page? 

Mr. Patman. First page. 

Mr. Keattna. You interpolated that statement. 

Mr. Patman. Yes, sir. 

Mr. Keatine. You read the minority report, did you? 

Mr. Parman. Yes, I read the report that had this statement in it. 

Mr. Kearine. I think in all fairness it should be pointed out again, 
if there be any misapprehension on the fact, that the failure to en- 
force the antitrust laws cannot be charged to the present Attorney 
General. 

Of the 10 cases that had been started under the Celler-Kefauver Act, 
9 had been instituted since 1953. I just wanted to point that out to 
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you. There might be some unfavorable inference drawn from your 
statement. 

Mr. Parman. I am glad for you to put the record straight from 
your viewpoint. 

The CHatrrMan. The majority report sought to be nonpartisan and 
embraced in its criticism not only the present but the past adminis- 
tration. 

Mr. Parman. May I continue? 

The CuHarrMan. Yes. 

Mr. Parman. The great wave of corporate mergers and consolida- 
tions which has been taking place during the past 3 years, and continu- 
ing now, has elicited from the Department of Justice and the Federal 
Trade Commission not even a wholehearted pretense at enforcing the 
law. No matter how much the law might be improved therefore, the 
practical effect will be inconsequential so long as the enforcement 
agencies refuse to enforce it. 

Second, no antimerger law would get at the root causes of the present 
wave of mergers, even if the enforcement agencies were devoted and 
skillful in their assigned tasks. These causes lie in the realm of fi- 
nanee, and it is absurd to think that the Federal Government can 
adopt a set of economic policies, then hold back the tide of inevitable 
consequences of those policies by passing an antitrust law. 


TAX POLICIES ARE PRINCIPAL CAUSE OF MERGERS 


The principal impetus for the merger movement is coming from the 
fact that today the lion’s share of the investment funds are being 
channeled to the giant industrial corporations. These corporations 
have been given the function of investment banker. This has resulted, 
for the most part, from the 1953 and 1954 changes in the tax laws 
which shifted the income shares to favor big corporations and high- 
income families. The administration sponsored these changes on the 
theory that they would stimulate investment in new productive ca- 
pacity. The effect has been to stimulate the big corporations to an 
orgy of buying up previously existing capacity. 

The effect has also been, conversely, to create a necessity for many 
small firms to sell out. The tax changes, particularly removal of the 
excess-profits tax, which were supposed to stimulate investment in new 
capacity have also provided the monopoly industries with an incentive 
for raising prices and taking more profits. Faced with a continuous 
inflation in most industrial prices, the administration has been able 
to maintain the overall buying power of the dollar only by bring about 
rapid deflation in the come competitive segments of the economy— 
namely the small business and farm segments. This has left less 
savings among small investors and has left small business even more 
‘apital-starved than before. 

We are now being swept along a current which (if not checked) will 
end with a few giant corporations owning all of the wealth of the 
country. The economic bust for which we are rapidly heading will not 
check this trend. When the wave of bankruptcies starts, it will be the 
smaller businesses that go bankrupt, and the concentration of pro- 
ductive wealth into the hands of the corporate giants will continue. 
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CORRECTIONS NEEDED IN TAXES AND FINANCE 


If we are serious about checking the merger movement, as well as 
other movements which are concentrating business, then I think we 
must do two things. 

First, we must make substantial changes in the corporate-tax rates. 
Specifically, I would recommend reducing the normal tax rate from the 
present 30 percent to a rate of not more than 22 percent. Then to re- 
tain present levels of revenue, I would recommend that the surtax 
be graduated with each million dollars of net income. I am not rec- 
ommendng a return to an excess-profits tax; and I am not recommend- 
ing a reduction in overall corporate taxes. I am recommending reliev- 
ing the tax pinch on corporations receiving net income of less than 
$10 million, and a compensating graduation of tax rates which will be 
similar to, but less steep than the graduated rates which apply to per- 
sonal incomes. In short, I am recommending an end to the insane 
tax policy which takes the same percentage of the income of a corpora- 
tion receiving an income of, say a million dollars, as one receiving $2 
billion—or one which is 2,000 times as big. 

In addition, there are several less important, but quite direct incen- 
tives to merger built into our present law. These two should be cor- 
rected. 

The second thing we must do to check the amalgamation of wealth 
into the giant corporations is to help create an organization which 
will make accessible to small- and medium-sized firms funds which- 
are available for long-term business investment. The country does 
not now have such an organization, either private or public. The 
problem is not to create more money; the problem is to create a market 
place, as it were, where funds which are available to invest will come 
together with the businesses seeking such funds. 

These two things would, I think, solve most of the merger problem 
as well as some of the deeper problems of which mergers are only a 
symptom. 

ANTIMERGER LAW NEEDS IMPROVEMENT 


Even if all of the incentives to merger were removed from our tax 
laws, however, and even if the follies of our other economic policies 
were corrected, we would, of course, still have need of an antimerger 
law. We would still have the old problem of some mergers being 
generated from no substantial cause except that competition will be 
lessened and corporate profits will be enhanced. 

For this purpose, the law should be improved. It would be a 
strange thing if a few years of experience with a new law did not 
reveal ways in which the law can be improved. 

The improvements which the committee is considering today are 
procedure improvements. I think I am correct in saying that none 
of the bills before the committee make any changes in substantive 
law—in the sense that they would change the standards by which a 
merger is declared illegal, or change the scope of commerce now cov- 
ered by the law. 

The bill which I introduced, H. R. 6748, is entirely procedural. 
These procedural changes would, however, make sweeping changes in 
the practical effect of the law—assuming the enforcement agencies 
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wish to enforce the law. These changes would, moreover, remove 
much of the uncertainty which now plagues businessmen who are 
making or considering making a merger. 


EXPERT DRAFTING OF H. R, 6748 


At this point I might explain that while I refer to H. R. 6748 as 
my bill, actually what I have done is to put into this bill certain 
amendments which were suggested by Senator Mead after he had 
several years’ experience in administering the law, as Chairman of 
the Federal Trade Commission. In addition, I had the assistance of 
two staff members of the House Small Business Committee, who were 
formerly on the staff of the Federal Trade Commission, and who had 
about 4 years of firsthand experience—one with the legal, and the 
other with economic—problems of administration. It was for the 
reason that I had benefit of Senator Mead’s suggestions and expert 
counsel that I undertook to draft and introduce a bill on this subject. 
It is for this reason that I also highly commend H. R. 6748 to the 
committee. 

There is more involved than firsthand experience, of course. There 
is also a matter of the individual’s perspective and concern for the 
public interest. I know the perspectives and the attitudes of Senator 
Mead and the two staff members who have helped me. In other words, 
these people want the antimerger law enforced and they would want 
to prevent any merger which would result in any substantial lessening 
of competitive action ? 

Other people with firsthand experience in administering the law 
may, of course, have basically different ideas about what the law 
ought to do. There are a great many people who think that it is 
entirely satisfactory, from a competition standpoint, for an entire 
industry to become concentrated into a Big Four, a Big Three, or per- 
haps even Big Two corporations. And some of these people seem 
genuinely to believe that it is quite fitting and appropriate to read 
a rule of reason into the law, in order to allow these things to come 
to pass. 

MERGERS ARE NOT REPORTED 


Perhaps the simplest and clearest way of outlining what H. R. 
6748 would do, is first the outline the enforcement procedures now 
being followed and then explain how these procedures would be 
amended by the bill. 

Section 7 of the Clayton Act, as amended, makes it illegal for one 
corporation to acquire the stock or assets of another corporation where 
the effect is a substantial lessening of competition or a tendency to 
monopoly. There is, however, no requirement that merging corpora- 
tions make the merger known to the enforcement agencies, either be- 
fore a merger is consummated or after a merger is consummated. 
There is, moreover, no penalty for making an illegal merger, except 
possibly the losses which may be incurred in disposing of assets, should 
there later be an order of divestiture. But as I shall show in a moment, 


' there will be situations where the purpose of an illegal merger can be 


fully accomplished even should there later be an order of divestiture. 
The Federal Trade Commission and the Department of Justice have 
concurrent jurisdiction. The Federal Trade Commission has no power 
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to stop a merger before it takes place. The Department of Justice 
has injunctive power, as the chairman of the committee pointed out 
in his preliminary statement, but this is effective only where the De- 
partment learns of a proposed merger in sufficient time, and is able 
to gather sufficient market information to show the probable effects 
of the merger, before the merger is consummated. 

Let us consider then what the major procedural steps are in the 
Federal Trade Commission. 

First, the FTC has to ascertain that a merger has taken place. For 
this purpose it has a staff of several people engaged full time in screen- 
ing newspapers, trade journals, such commercial references as Moody’s 
Industrial Manual, and other sources of public information, just mak- 
ing up lists of the names of companies which are reported to have 
merged. 

DELAYING AND WITHHOLDING INFORMATION 


The second step is then to gather up enough information about the 
companies and the products involved to make a preliminary deter- 
mination as to whether the merger is an inconsequential matter, or 
whether a thorough investigation should be made. 

This involves finding a mailing address for the companies in ques- 
tion and sending them a brief questionnaire. Where the merger has 
already taken place, the companies in question are of course in no 
hurry to answer the questionnaire; nor are the particularly desirous 
to answer it fully. Collecting these questionnaires also involves a 
great loss of time as well as Government expense which should be un- 
necessary. 

Third, in the case of mergers which look as though they may run 
counter to the law, on the basis of abbreviated information, there is 
the problem of making a more complete investigation. This involves 
collecting information as to the companies’ production or operations, 
the markets in which they operate, the proportion of the market af- 
fected, what patents might be involved, and a variety of other matters. 
Here again a major part and a vital part of the information must 
come from the companies themselves. And here again the companies 
are in no hurry to supply the information and under no compulsion 
to supply the information in a form which is most revealing or per- 
tinent to the question of adverse effects upon competition. On the 
contrary, they have every incentive to delay and evade. Certainly 
they have no incentive to gather or organize original data which they 
are in the best position to supply, and perhaps only they can supply. 
In other words, the merger has already taken place, and the companies 
in question are certainly not anxious to help build a case against 
themselves. 

PROLONGING THE LITIGATION 


Next, there is the problem of litigation. Here again companies 
which have already merged have good reason to delay and drag out 
the proceedings, and these proceedings are lengthy at best. Look, 
for example, at the first case brought under the new law. The Pills- 4 
bury mergers took place in June of 1951. After a year of investiga- 
tion, the Federal Trade Commission issued a complaint in June of 
1952. Shortly thereafter hearings started before an FTC hearing 
examiner, and these hearings are still going on. In other words, the 
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mergers took place 414 years ago, litigation has been going on for 
31% years, and the end of the litigs ation is nowhere in sight. 

Now we do not want to argue here the merits of the Pillsbury case ; 
and I do not want anything | I say to be taken as an expression of my 
attitude on the merits of that case. I simply make this point: If the 
presumption on which the FTC brought that case is correct, then the 
public interests has been injured—competition has been lessened. 
Then is it not absurd that the public should be denied the benefits of 
competition for 414 years, when the issue could have been settled be- 
fore the mergers took place ? 

Certainly this experience indicates that merger litigations can be 
kept going almost indefinitely. And it should be obvious that when 
large corporations are involved in these litigations, where tens of 
hundreds of millions of dollars of sales are at stake, the simple ex- 
pedient is to put a small legal staff on the payroll and treat the 
matter as a more or less permanent cost of doing business. 

In any event, the longer the matter is delayed. the less likely it is that 
the Federal Trade Commission will issue a ‘dissolution order, and the 
less likely it is that the courts will sustain a dissolution order. As 
we know, antitrust issues quickly become moot in the eyes of the courts. 
As a practical matter, the courts are not willing to try to undo things 
which occurred in ancient history. 

Allow me to sum up to this point: Present procedures are unneces- 
sarily costly to the Government, which fact dilutes the effectiveness 
of the enforcement dollar; these procedures result in protracted delays 
while the public interest suffers; they yield less complete and satis- 
factory market facts on which to base finding and dissolution decrees ; 
and they result in untimely decrees which are unlikely to be sustained, 
assuming that under present procedures effective dissolution decrees 

‘an be drawn. 

This brings me to the next problem. 


COMPETITION CANNOT BE RECREATED 


Actually, our courts and our enforcement agencies have had little 
experience in trying to draw dissolution orders. As yet they have had 
no experience in trying to draw an order under the Celler-Kefauver 
antimerger law. As for that matter, there have been relatively few 
dissolution decrees under the Sherman Act during the 65 years that 
law has been on the books. 

But experience under the Sherman Act has demonstrated that it is 
about as difficult to unscramble the assets of a corporation as it is to 


unscramble an egg. In addition to this difficulty, however, there is a 


.vital weakness in the law which attempts to undo mergers rather than 


to prevent mergers. 

The law is not concerned with assets as such. Its purpose is to main- 
tain competition. Yet the remedy in the law deals in fact with assets, 
and not with attaining the purpose of the law. In short, the law con- 
tains powers for ordering the divestiture of assets, but there are no 
powers for recreating competition or even recreating a competitor. 
There are no powers “for saying to whom the assets shall be sold or 
for what purpose they shall ‘be used. Let me illustrate with two cases 
in which the Federal Trade Commission is now involved. 


74456—56——_ 
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It is generally agreed that Pillsbury’s purpose in acquiring the 
Ballard Co. was to acquire a readymade market for is ous in the 
Southeastern United States. Ballard had an established market in 
this section, its brand name enjoyed wide consumer acceptance, and 
Ballard’s sales organization had long enjoyed the confidence and good 
will of the wholesale and retail merchants. Ballard’s principal assets, 
insofar as Pillsbury was concerned, were its sales organization and 
the consumer acceptance which its brand name enjoyed. 

Of course, Pillsbury might have used other methods of attaining 
volume sales in the Southeastern States. It might have reduced its 
prices, for the benefit of consumers, or put on advertising campaigns, 
or done a variety of legitimate things to try to take business away from 
Ballard. This would have been competition, which is what we want to 
maintain. 

ASSETS ARE FREQUENTLY NOT TRANSFERABLE 


Now, let us assume that the FTC ultimately tries to write an order 
requiring Pillsbury to divest itself of Ballard. 

One fact is, I am told, that Pillsbury has now added its own brand 
name along with Ballard’s brand name on the cartons in which its 
flour is sold. Pillsbury’s name has now acquired the popularity and 
the consumer acceptance which formerly attached to Ballard’s trade 
name. 

A second fact is, I am also told, that Ballard’s salesmen and other 
personnel are now absorbed into the Pillsbury organization. 

How, then, can an order be written which will take away the 
consumer acceptance which Pillsbury’s brand name has now acquired 
and invest that consumer acceptance in competitor? And how can 
an order be written which would, contrary to our constitutional 
limitations on involuntary servitude, transfer Ballard’s old salesmen 
to some new competitor? In short, what are the assets which the 
Government could order Pillsbury to divest itself of that would 
restore a competitor ? 

Now consider, the Farm Journal-Country Gentleman-Better 
Farming merger. Here we had two competing magazines where 
we now have one magazine. The magazines themselves have been 
merged into a single publication. The new publication has an iden- 
tity and character of its own, and there is now a single subscription 
list. This merger took place more than 6 months ago, and we could 
reasonably expect many months more to pass before the litigation is 
completed. I would assume that after a year’s time, certainly, even 
the advertising contracts will have expired and new contracts will 
have been entered into. Furthermore, there is the same problem of 

eople—writers, editors, makeup people, etc.—as we have in the Pills-, 
ury matter. 

What then are the assets that could be unscrambled? There may 
or may not be some printing equipment which could be sold for 
printing operations of one kind or another. I do not know for a fact 
whether or not there was any printing equipment. It may well have 
been that both magazines hired their printing done. But in either 
event, I can conceive of no order of divestiture which would create two 
magazines where there is now one. 
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FTC ORDERS ALLOW ONE FREE VIOLATION 


Mr. Materz. I believe, Mr. Patman, the Federal Trade Commission 
tried to get an injunction in the court of appeals but was unsuccessful. 

Mr. Patman. You mean in the Farm Journal merger? 

Mr. Materz. Yes. 

Mr. Parman. You mean that it tried to get an injunction and 
failed ? 

Mr. Materz. That is my understanding. 

Mr. Parman. Perhaps I ought to send this to the court, too. Now 
I come to the final inadequacy in the procedural steps provided in 
the present law, An order issued by the Federal Trade Commission 
under the Clayton Act does not become final, valid, or binding— 
until such time as a court of appeals confirms it. This puts the 
recipient of a Clayton Act order in a position where, by failing to 
appeal, he can ignore the order until such time as the Federal Trade 
Commission appeals it and before the Federal Trade Commission 
can appeal it; it must prove that the order is being violated. This 
results in what is called “one free violation.” In other words, the 
Federal Trade Commission must prove its case twice and with 2 
separate sets of evidence, 1 set pertaining to the time before the order 
was issued, and 1 set pertaining to the time after the order was issued. 

Insofar as orders under section 7 of the act are concerned, this will 
mean that the Federal Trade Commission will have to supervise the 
firm, for a long period perhaps, to see that its order is carried out. I 
presume that orders of divestiture, if any are ever issued, will provide 
a reasonable time for the firm to carry out the divestiture, to find a 
buyer who will pay a reasonable price for the assets, etc. Thus, we 
have an invitation to further delays. The company with an order of 
divestiture may use up its allotted time, then appeal the order, which 
will mean a long period of litigation in court, after which the court 
will inevitably allow the company an additional reasonable time in 
which to carry out the divestiture. 

This problem is not limited to section 7 of the Clayton Act. The 
same thing is true of the orders issued under any other section of the 
act, such as those issued against illegal price discriminations, illegal 
exclusive dealing contracts, etc. For example, the order against the 
United States Steel Corp. in the famous Pittsburgh Plus case was is- 
sued in July 1924. After the passage of 14 years, in May 1933, United 
States Steel filed a petition with a circuit court to have the order set 
aside, and after the passage of another 10 years, in October 1948, the 
order was finally confirmed—almost a quarter of a century after it 
wus issued. 

Mr. Maerz. Does that mean that the respondent in an FTC case 
who is subject to a Clayton Act order can wait as long as he wants to 
take an appeal to the court of appeals? 

Mr. Parman. That is the way I understand it under the law now; 
yes, sir. 

The Federal Trade Commission has recommended many times over 
a period of years that this deficiency in the Clayton Act be corrected, 
suggesting that a provision similar to that in the Federal Trade Com- 
mission Act be adopted. Orders issued under the Federal Trade 
Commission Act automatically become final and enforceable, if not 
appealed within 60 days after issuance of the order. 
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H. R. 6748 REQUIRES ADVANCE INFORMATION 


H. R. 6748 now becomes readily understandable in terms of the pro- 
cedural difficulties which I have described. It is those procedural 
difficulties which the bill would overcome. Taking the bill up section 
by section, it does the following things. 

Section 1 requires that the Attorney General and the Federal Trade 
Commission be notified in advance of the merger. It does not require 
such notification for all mergers but it requires such notification where 
any of the corporations involved has capital, surplus, and undivided 
profits totaling more than $1 million. 

The Cuatrman. The recommendation received from the Federal 
Trade Commission is that the assets of the parties should be over 
$10 million. 

Mr. Parman. I did not know that. 

The Cuarmman. That is where the combined assets were $10 million 
or more—capital and surplus and undivided profits. 

Mr. Patman. That makes them pretty big. I still insist, Mr. 
Chairman, that my personal view is it should be if either one of them 
has a million, because in some concerns, you can have a practical 
monopoly with a million-dollar concern. 

This goes on the presumption that mergers of corporations having 
less than $1 million of assets are de minimis and very probably will 
not bring about a substantial lessening of competition. This pro- 
vision is set out beginning at line 9 on page 1 and going down to line 
9 of page 2. 

The Cuarrman. By assets, do you mean book value or market value 
or what? 

Mr. Parman. Of course, I put in here, the capital and undivided 
profits and surplus and so forth, but I don’t think we should be too 
particular about that. 

The CHatrrman. You might leave that to regulation. 

Mr. Parman. Yes,sir. I would not object to that. 

The Cuarmman. Anything that is substantially a million dollars. 

Mr. Parman. Section 1 of the bill also provides that the companies 
must furnish all pertinent information requested by the Attorney 
General and the Federal Trade Commission before the merger can 
be consummated, and it gives the enforcement agencies 30 days in which 
to request such information. This provision is set out in lines 9 
through 14 on page 2. 

Mr. Maerz. Suppose the companies do not furnish the information 
in accordance with the requirements of the bill ? 

Mr. Parman. They cannot have a merger. 

Mr. Maerz. In other words a condition precedent to the merger 
itself would be the furnishing of this notification and prescribed in- 
formation. 

Mr. Parman. That is right. It puts the burden on the concerns 
who have the information rather than looking for a needle in the 
haystack finding out who is merging and who they are and so forth. 

The Cuamman. Everything after the failure to comply with the 
FTC—— 

Mr. Parman. Would be illegal. 

The Cuarrman. Would be utterly illegal. 

Mr. Parman. That’s right. 
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Mr. Maerz. I take it Mr. Patman that in the event the companies 
did merge without furnishing this information to the Attorney Gen- 
eral’s office and the FTC, either of those agencies could go into court 
and obtain divestiture on the basis that the merger is entirely illegal ? 

Mr. Patman. It would be illegal. They could not merge until they 


- cleared, and if they did, they would be illegal. 


Mr. Maerz. My point is suppose they did go ahead and merge 
without furnishing this information, what action could the enforce- 
ment agencies then take ? 

Mr. Parman. You would then have to handle them like you handle 
all outlaws, get a court action against them, injunction. 

The Cuarrman. These are punitive statutes. 

Mr. Parman. Yes, sir. 

The Cuarrman. Suppose A and B merge and they don’t make a dis- 
closure of this information as required and they go ahead and merge, 
should there be some sanctions against them ? 

Mr. Parman. They would be in violation of the law and that is the 
way it should be. 

The Cuairman. Then anything they do would be like the fruit from 
a poisoned tree. They could not make a contract. If they did make 
a contract 

Mr. Parman. It would be an illegal contract. They would not dare 
attempt it, I would not think against the law. If the bill is not strong 
enough, I think it should be made stronger to prevent that, like any 
other contr: ict, involving marriage or anything else, where ‘there are 
certain stipulations, they should be complied with. 

The effect of these two provisions is, first, to create an automatic 30 
day cooling-off period, or estoppel, against consummation of the 
merger, during which time the enforcement agencies may request in- 
formation. Second, it serves as a further injunction against consum- 
mation of the merger until such time as the requested information 
has been furnished. 





H. R. 6748 WOULD PREVENT, RATHER THAN UNSCRAMBLE 


In addition, section 1 of the bill provides a further estoppel for 60 
days after the furnishing of the requested information, during which 
time the Attorney General or the Federal Trade Commission may 
institute legal proceedings against the proposed merger. And should 
such proceedings be started they would serve, in effect, as an injunc- 
tion against consummation of the merger until the litigation is con- 
cluded. This provision is set out in lines 14, page 2 to line 1 of page 3. 

Finally, however, section 1 of the bill provides that the failure of 
the Federal Trade Commission or the Department of Justice to insti- 
tute proceedings within the specified 60 days does not serve as a bar to 
such proceedings at a later time. This provision is set out in lines 1 
through 8 of page 3. 

Finally however, section 1 of the bill provides that the failure of 
the Federal Trade Commission or the Department of Justice to insti- 
tute proceedings within the specified 60 days does not serve as a bar 
to such proceedings at a later time. This provision is set out in lines 
1 through 8 of page 3. 

Now what is the practical effect of these provisions ? 
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First, companies proposing to merge—at least the larger companies 
—must notify the enforcement agencies, and they must notify them 
before the merger is consummated. 

Second, there is what I call an automatic cooling-off period of 30 
days. Actually this would not serve as a cooling-off period at all, 
in most instances. Certainly after a merger decision has been reached 
and conditional contracts have been entered into, the normal business 
requirements for making closing arrangements take more than 30 
days anyway. This provision simply means that somewhere in the 
late stages of the negotiations, the companies in question would have 
to notify the enforcement agencies. 

If within 30 days however, the enforcement agencies call upon the 
companies in question for information, this information must be fur- 
nished before the merger can be consummated; and the request for 
such information also puts the companies on notice that the merger 
cannot be consummated for another 60 days after the information is 
furnished, unless, of course, they can obtain earlier advice from the 
enforcement agencies that they consider the merger unobjectionable. 

The effect of this would be to create an incentive for the com- 
panies to supply the information and to supply it promptly. It 
would be just the reverse of what we have now where the merger 
has already been consummated and the public interest, rather than 
the company’s interest, suffers from delays and evasions in supplying 
information. 


H. R. 6748 WOULD MINIMIZE UNCERTAINTY 


I come now to the most delicate part of the procedure. 

Certainly we must have a procedure by which objectionable mergers 
can be stopped before they are made. Unscrambling clearly will not 
work. On the other hand, an advanced clearance procedure usually 
implies that when the enforcement agencies have the facts of a pro- 
posed action put before them, and they fail to object to the action, 
they are foreclosed from objecting after the action is taken. But, as 
we know, there are serious objections to allowing enforcement agen- 
cies, to grant sanctions which are absolutely binding at all times and 
under all circumstances. Such sanctions are open to serious abuse. 

Yet it seems to me not only desirable, but necessary, that the pro- 
cedure must ultimately be one which provides businessmen with at 
least 2 high degree of confidence and assurance. When businessmen 
have put the facts of the proposed action before the enforcement 
agency and there is no objection within the allotted time, then in 
normal circumstances they should be able to proceed with safety. 

I believe that H. R. 6748 would provide an advance clearance pro- 
cedure which would both safeguard the public interest against the 
rare abuses and at the same time provide businessmen with the 
needed assurances. The bill specifically disallows the granting of 
binding sanctions, but in practice I believe that mergers which have 
not been objected to within the allotted time will not later be objected 
to, except in rare and abnormal circumstances. 

Mr. Matetz. May I interject a question at this point ? 

Mr. Parman. Certainly. 

Mr. Maerz. As I understand it under H. R. 6784 in the event the 
FTC or the Department of Justice should institute proceedings chal- 
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lenging the merger, the institution of those proceedings would serve 
a8 an automatic bar to the merger being consummated until the matter 
is disposed of in the courts or the FTC, in other words until there was 
a final adjudication. 

Mr. Patman. That is correct. 

Mr. Materz. I had some question about that. Do you think there 
might. be some constitutional objection to such a provision on the basis 
that the parties to the merger would not have an opportunity to be 
heard ¢ 

Mr. Patrman. I can’t see it. Corporations are artificial persons any- 
way, and that may or may not enter into it, but I don’t see any point 
that is doubtful about that myself. 

Of course, if there should be one—I don’t claim to be any expert on 
it—we would just have to look into it. 

The Cuairman. It could be like an ex parte injunction. There is 
one thing that bothers me. Suppose the FTC gives clearance. Would 
that preclude the Department of Justice from bringing an action 
against them ? 

“Mr. Parman. No. We provide against that. We know there could 
be abuses. It is provided against. 

Mr. Maerz. May I say this, Mr. Patman? You have this problem. 
Suppose you had rather arbitrary administration by the Department 
of Justice. Just assume for the sake of discussion than an Attorney 
General decides that he is not going to let any mergers go through. 

What he would be able to do under this bill, as I see it, would be to 
institute legal proceedings and the merger would automatically stop— 
the merger could not take place until possibly 3 or 4 years later until 
the legality of the merger was determined first by the district court 
and then presumably by the Supreme Court. 

In the meantime during that period the parties to the merger would 
have had no opportunity to challenge that order on the basis that it 
was arbitrary and capricious. I am wondering whether the same 
purpose might not be achieved by an advance notification bill accom- 

anied by a provision which would authorize the FTC to seek a pre- 
liminary’ injunction restraining the consummation of a merger. This 
would give the FTC the same author ity that the Department ‘of Justice 
now has. 

In other words, might it not be preferable to put up to the court the 
question as to w hether or not the mer ger should be restrained pending 
final determination by either the court or the Commission. 

Mr. Parman. I think that problem is more theoretical than real; if 
such a question should arise it could be put before the court and the 
court would determine whether or not they would have their day in 
court. ' 

Mr. Maerz. Very possibly I have misinterpreted the bill. 

Mr, Parman. Anyway if there is any chance, any reasonable chance 
of abuse we should certainly give it consideration. I agree with you 
on that. But I don’t think there is a reasonable chance. 

Only in rare circumstances, I think, such as where the merging 
companies have misrepresented facts or there has been conspicuous 
malfeasance on the part of enforcement officials will the court sustain 
the enforcement agencies in objecting to a merger which had not been 
objected to prior to consummation. If instances should arise where 
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the enforcement agencies merely change their minds or reevaluate the 
facts, the courts will surely behave as the Supreme Court did in the 
Columbia Steel case. Here we find the Court refusing to object to 
United States Steel’s acquisition of the Columbia Steel Co., principally 
on the ground that the Court considered that acquisition logically 
related to the corporation’s previous acquisition of the Geneva Steel 
plant, which the Government had approved. 

The procedure as to sanctions with which H. R. 6748 would provide 
is the procedure I would like to see tried. From the Government’s 
point of view, it is certainly no worse than the procedure we now have. 
On the contrary, as a minimum, it would utilize the pressures which 
business generates to speed up enforcement actions. Business pres- 
sures now are all on the side of foot dragging. On the other alk if it 
should work out that this procedure creates abuses to business, we will 
learn about it quickly enough, and we can then try something else. 


H. R. 6748 ELIMINATES “FREE” VIOLATIONS 


Section 2 of the bill would amend section 11 of the act in two major 
respects. 

At page 4, lines 11 through 15, there is new language. It merely 
gives the F ederal Trade Commission authority to seek injunction, in 
Federal district courts, where necessary to obtain compliance with the 
procedure set out in section 1. Specifically, this section amends see- 
tion 11 of the act to give the FTC authority to seek an injunction to 
restrain consummation of a merger, after the FTC has instituted legal 
proceedings as provided for in section 1 of the bill. Furthermore, 
since three other independent commissions and boards—namely, the 
Interstate Commerce Commission, the Civil Aeronautics Bonet and 
the Federal Reserve Board—are charged with enforcement of the 
Clayton Act with respect to certain kinds of commerce, section 2 would 
provide like author ity for these agencies to seek injunctions. 

The language beginning at page 7 in lines 12 through 15, and the 
language beginning at page 9, line 1, would also be new to section 11 of 
the C lay ton Act. ‘This w ould make cease and desist orders issued by 
the Federal Trade Commission under the Clayton Act automatically 
final unless a petition for review has been filed with the court of 
jurisdiction within that 60 days. The procedure set out here has been 
thoroughly tested and proven fully successful. It has been in effect 
for many years for orders issued under the FTC Act, and this language 
of the bill isa more paraphrasing of the language which appears in the 
FTC Act. This language would thus eliminate the “one free viola- 
tion” which I described earlier. 

Section 3 of the bill merely makes it clear that the bill does not 
create retroactive law. 

The Cuarrman. Thank you very much. 

Mr. Parman. Thank you, Mr. Chairman. 

The Cuatrrman. I want to state that your bill, as I have been able 
to glance through it, seems to be very carefully drawn and we will be 
happy to give your bill and your views accompanying it minute and 
careful consideration. 

Mr. Parman. We appreciate the consideration that the committee 
is giving to this proposal. May I take advantage of this opportunity 
to express appreciation for the fine cooperation ‘the Select Committee 
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on Small Business has received in the past and is now receiving, from 
the Committee on the Judiciary and particularly from the staff of your 
committee. Your staff and our staff work together 100 percent 
and.I think each one is helped by it and we shall continue to do that. 

The Cuarrman. I want to supplement what you say and indicate 
that we have had very, very earnest and very profitable cooperation 
between the staffs of our two committees and it always should be so. 

I think it ever will be so. 

Mr. Parman. We pledge you our future cooperation, too, Mr. Chair- 
man. If we can be helpful, just call on us. 

The Cuarrman. Thank you. 

Our next witness is the distinguished Chairman of the FTC, former 
member of this committee whom we are always very happy to have 
with us, Mr. John W. Gwynne. 

Mr. Keatine. May I join the chairman in welcoming back before 
us our former colleague, Chairman Gwynne. It was always a pleasure 
to work with him on this committee. 

I have noted with approval and great interest and pleasure the fine 
job which the Chairman is now doing as head of this Commission 
which is so important to the economic life of our country. 

Mr. Gwynne. Thank you, gentlemen, very much. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION 


Mr. Gwynne. I want to say, too, it is a great pleasure for me to be 
back here among old friends. 

The Commission has given considerable consideration to this general 
problem of mergers. In fact, on December 16, 1955, after having 
considered many features, the Commission by minute adopted certain 
general principles that we think should be incorporated into any law 
which is passed to take care of the situation. 

We then asked the staff to put those general principles into legisla- 
tive form. I have here a tentative draft submitted by the staff, which 
I will be glad to present if the committee desires to have it. 

The CuatrMan. We will be very glad to have it. 

Mr. Gwynne. Yes. However, T myself would like to discuss these 

various principles informally, if that is agreeable with the committee. 

I want to say at the start ‘that I think section 7 as amended by the 
Celler-Kefauver bill is a great improvement over anything we have 
had along this line her etofore, and I would like to congratulate the 
chairman and the committee and the Congress for having finally gotten 
that much desired amendment to section 7. 

We have no particular amendment to make to the actual substan- 
tive law itself. We do have one rather minor amendment I want to 
‘all attention to later. 

The amendments we have in mind have to do with mechanics, with 
the operation of the law as set out in section 7. 

The first thing I would like to touch upon is this problem of pre- 
merger notification. You all know the difficulty under which we all 
labor there. There is no place in this country where you can get 
definite and adequate information about mergers that are going on. 
You read about them in the papers and go and hunt them down and 
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find out the facts the best you can. It seems a bit unusual, in view of 
the fact that in so many phases of our economic and our social life 
generally, before we take some important step we are required to con- 
tact someone in the Government and at least give him the facts about 
what we intend to do. For example, the person who wishes to operate 
a busline or go hunting, or I might suggest even get married, must 
contact someone and furnish some information as a basis upon which 
his request is made. Now, the law should require a definite and certain 
notification in certain cases, and it should not merely be that they must 
tell the Government that they propose to merge. They should be 
required to furnish certain information. 

In the first place, of course, it is necessary, I think, to exempt cer- 
tain corporations from this requirement. There should be a floor be- 
low which we should not undertake to require this premerger notifi- 
cation. And let me say there, too, that the fact that these corporations 
are exempt from furnishing this preliminary information in no way 
changes the law. If it should be learned later from any source that 
they have violated the law, the Commission and the Justice Depart- 
ment would be free to proceed against them just as they are now. 

Now the first question is, when you establish this floor, on what do 
you base it? Some have suggested basing it on the assets of the ac- 
quiring corporation; some of either corporation; some on the total of 
both. Mergers and acquisitions take many forms; some are true merg- 
ers. Two companies get together and consolidate, and out of the 2 
comes 1. This one might be a little different from the other two. That, 
I suppose, is a true merger. 

Another method, and I think it is the most common, is what we refer 
to as an acquisition. One corporation, usually a large corporation, 
buys another, that is, buys either the stock or the assets of another. 
Usually the acquiring corporation is the large corporation. That is 
not, however, always true. I know of at least one case where the 
smaller corporation actually bought the large for some reason. 
Therefore, I think the proper base on which to apply the exemption 
figure might be the combined assets of both corporations. 

Now, as to the figure itself—various figures have been suggested : 
$1 million, $5 million—we recommend $10 million. And I want to say, 
gentlemen, that we claim no magic for the figure $10 million. Going 
over our records, we find that a figure over $10 million would cover 
over half of the mergers and acquisitions of which we have knowl- 
edge. Furthermore, that would include, I think, most of the acquisi- 
tions that have economic significance. 

Now I can point out an industry in this country, of which I have 
personal knowledge, where if the entire industry were consolidated, the 
total amount would be not to exceed $5 million. Nevertheless, you 
have to Lalance off one convenience against another and arrive at a 
figure which will cover most acquisitions of real economic significance 
without cluttering the records and taking up the time of the Commis- 
sion and the Justice Department with many acquisitions that do not 
have real significance. 

There is another thing, too, that I would like to call attention to in 
that regard. The charts set out in the merger report indicate that these 
important acquisitions are by corporations with assets of over $50 
million. Now, since the report was issued, we have tried to get some 














AMEND CLAYTON ACT. RELATING TO MERGERS 23 


additional facts as to mergers and acquisitions going on in 1955. These 
figures are based on facts for the first 10 months and on estimates as to 
the last 2. We find that acquisitions in 1955 have been continuing 
and have been increasing in substantially the same rate that they 
increased during 1954. In other words, if you would chart it and 
show the increase during 1954 and project that through 1955, the line 
would continue upward. However, as to the size of the corporations 
making the acquisitions, a greater number of acquisitions have been 
made in 1955 by corporations with assets of over $50 million. 

For example, here are some figures. For the period 1940-47, acquir- 
ing corporations with assets over $50 million accounted for 29.3 per- 
cent of those acquisitions. In 1948-54, that figure had risen slightly 
to 29.4. In 1955 that figure had risen to 33.2. Acquiring corporations 
of 10 to 50 million dollars, in the first period, 1940-47, accounted for 
28.6 of the acquisitions. From 1948-54 it had risen to 36.1 and in 
1955 to 36.8. Whereas, the smaller corporations with assets from 5 to 
10 million dollars, in the period from 1948-54, made 13.9 percent 
of the acquisitions, but in 1955 dropped down to 9.8. Whereas cor- 
porations under $1 million had dropped in those periods from 3.2 to 
1.8, we, therefore, think that $10 million for the combined assets of both 
corporations would probably cover the cases we really want to reach. 

Now the next thing, as to the mechanics and facts that should be 
given, I think there should be some latitude given there to the Federal 
Trade Commission and to the Justice Department. I suppose the 
reasonable requirement would be that the facts and the notifications 
should be given at the same time to both the Federal Trade Commission 
and the Justice Department. Or, they might be given to the Federal 
Trade Commission alone. 

What I, at least, envision is something along this line: the law 
should permit and require the Federal Trade Commission and the 
Justice Department to formulate regulations setting out the general 
nature of facts that they wish to have presented at the very time when 
the notification is made. 

Incidentally, Mr. Chairman, I notice in the bill you have recently 
introduced, you have a provision which isn’t really in our recom- 
mendations or in our tentative report—but I think it is a very good 
one—that those requirements as to information should be the joint 
work of the Federal Trade Commission and the Justice Department. 
Then, I think the Commission and Justice, whichever one is handling 
the case, should have authority to get some additional information. 
There might be, in some particular corporations, in some particular 
merger, some special facts they would like to have. 

Well, when those facts are obtained, a great deal still remains to be 
done. There are some facts that maybe you could not get from the 
corporations even though they were absolutely cooperative. They 
could certainly give you the facts as to their corporate setup and as 
to the type of merger they propose. But, also, in addition to the 
volume of their business and their trading area, you need one very 
important additional fact, and that has to do with what the economists 
call the universe figure. In other words, universe figures on which 
you would determine what share of the market the combined acquisi- 
tion or merger would have. That is difficult to get, unfortunately. 
Sometimes it can be secured through census figures ; sometimes through 
trade associations and so on. 
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Therefore, some time would need to be given after the corporations 
had complied, for the Commission or the Justice Department to 
analyze the facts they furnished and to get these additional facts. We 
suggest there 90 days. Again there is no magic in that number, but 
we think, under all the circumstances, that would be reasonable. 

There is another suggestion, Mr. Chairman, contained in your re- 
cent bill that I think should be written into the law and that is this. 
T don’t think we should require, in all cases, the corporations to wait 
i the 90 days if we are satisfied that the merger does not violate the 

aw. 

You might have, for instance—to take an easy case—a situation 
where one corporation proposes to merge with another that is either 
bankrupt or about to become so, and a quick survey would indicate 
to all concerned that the merger should be allowed to proceed. There- 
fore, the law should contain, I think, the provision that you suggest, 
that that 90-day provision could be waived. 

Now here is another matter that is very important. Suppose the 
merging parties proceed to merge anyway, either without notifying 
the Commission or the Justice Department, or that the period of time 
has not elapsed and they should proceed with their merger? Obvi- 
ously, some type of penalty should be written into the law to prevent 
that from happening. 

TI think the most effective one would be that under such cireum- 
stances the Federal Trade Commission would be entitled to petition 
the district court and set out the facts and ask that an order be issued 
at once requiring an immediate divestiture if actual consolidation 
has taken place or an injunction to prevent further action; and in 
that case, that the granting of that injunction would not be based on 
the merits of the merger. You wouldn’t need to decide whether the 
merger was legal or illegal. The whole source of your complaint to 
the court is that the merger has taken place without following the 
requirements laid down in the law. 

The CHatrman. In other words, you feel that if they don’t comply, 
you would want some sort of judicial stricture placed upon it by way 
of an injunction? 

Mr. Gwynne. Yes; that is right. It is somewhat similar to the 
procedure in many other situations. I cannot think of one at the 
moment. However, a person, before doing a certain thing, is required 
to follow certain procedures, furnish certain information; he doesn’t 
do it. We don’t know whether his act is legal or illegal. Therefore, 
you get an injunction to restrain him from proceeding until he has 
complied with the law and given the agency an opportunity to deter- 
mine whether the merger is or is not legal. 

The CuHamman. Let me ask you this, sir. Suppose the two entities 
that merge do not comply with the requirements, and you do not go 
into court to get that sanction that you just mentioned? What is 
the situation there ? 

Mr. Gwynne. Well, are you now speaking of mergers that have 
taken place prior to the passing of the law ? 

The Cuarrman. No; the mergers that have taken place in violation 
of this notification requirement. 

Mr. Gwynne. That is, have taken place subsequent to the passage of 
the law? 
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The Cuarrman. Yes; they go ahead anyway. Someone thumbs 
their nose at the Federal Trade Commission and goes ahead 

Mr. Gwynne. My theory there, Mr. Chairman, would be to im- 
mediately petition the court for an injunction. 

The Cuarrman. That is what I understand. But, suppose you do 
not do that? What is the status of such a company that has merged 
or is the result of a merger ? 

Mr. Gwynne. Well, I suppose the status of the company would be 
much the same as companies that have merged and you didn’t know 
about it or had taken no action against it, wouldn’t it? 

The CHairman. That may be. I am just asking for information, I 
don’t know. I am just trying to ask the question as to whether it is 
necessary to have that sanction that you just speak of. I just don’t 
know in my own mind. That is why I asked that question. 

Mr. Gwynne. Yes. 

The CuHatrman. Mr. Patman seems to think that the company would 
stand naked of all legality, a sort of pariah, I guess, and everything 
that flowed from the company would be illegal. But. you would want 
to go further and have some judicial stamp of disapproval or illegality 
on the company ? 

Mr. Gwynne. My thought is, in any ev a situation 
that often arises—we are saying that no merger can take place above 
a certain limit until you notify the Commission or Justice Depart- 
ment as to certain facts upon which the legality can be determined. 

Now they do not comply with that. Instead of that, they go out 
and form the merger. You do not know whether the merger is good 
or bad, and you ought not to be required to determine that at that time, 
but to simply go into court and say to the court: Here are two cor- 
porations that have merged without complying with the requirements 
laid down in the notification section, and therefore, we ask that what 
they have done shall be undone—what they propose to do shall be 
stopped. 

Mr. Matetz. Mr. Chairman, on that very question, section 7, the 
present. section 7 prohibits any corporation from acquiring another 
corporation where the effect may be substantially to lessen compe- 
tition. Now section 11 of the Clayton Act authorizes the Federal 
Trade Commission to issue an order restraining further violations. 
Section 15 authorizes the Attorney General to apply for an injunc- 
tion. This amendment which the Federal Trade Commission pro- 
poses would be an amendment of the Celler-Kefauver Act, section 7. 
Wouldn’t the same sanctions of section 11 and section 15 apply to a 
failure to supply that notification, namely, the Commission would 
have authority, if section 7 were amended, to issue an order requiring 
divestiture based merely on the fact that the merger had been con- 
summated without advance notification? What I am getting at is 
this: Is it necessary to have a specific provision providing for sanc- 
tions in the event of failure of the companies to notify the Federal 
Trade Commission and the Department of Justice? Is not such 
authority inherent in the present statutory framework ? 

Mr. Gwynne. Well, wouldn’t you need to prove under those sections 
that the merger itself was illegal ? 

Mr. Maerz. I just w onder for the reason that section 7, as amended 
by the bill you propose, would prohibit any merger unless the cor- 
porations notified the Commission and the Department of Justice. 
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And since that merger, absent notification, would be in violation of 
section 7 as proposed to be amended, wouldn’t the sanctions of section 
11 and section 15 of the Clayton Act be applicable ? 

Mr. Gwynne. Of course, I think you would have this situation. I 
think you would need to ask for a different type of injunction in a 
case where the merger was premature, so to speak, than you would 
in the situation I am going to suggest later, sien you have decided 
the merger is illegal and want to prevent it. 

After all, the whole: purpose of the prenotification requirement is 
to give the Commission an opportunity to quickly determine whether 
the merger is or is not legal. It seems to me the way to enforce that 
provision is to follow the practice somewhat in general use, that any- 
one may be or may not be entitled to do something, but before he does 
it, he must comply with certain requirements. If he does not comply, 
then prohibit him from doing it until he does comply. 

Mr. Materz. Now the Department of Justice recommended in- 
formally, as I understand it, that there be a civil penalty ranging from : 
$5,000 to $50,000 in the event the merging companies do not notify | 
the Attorney General and the Federal ‘Trade Commission in advance. 
What would be the attitude of the Commission to that recommenda- 
tion of the Justice Department ? 

Mr. Gwynne. I couldn’t speak for the Commission on that because 
we didn’t take it up. Our minute, as a matter of fact, only refers 
that penalty provisions be incorporated, which I assume—and I am 
speaking my own view now on this injunction 

Mr. Maerz. Yes. 

Mr. Gwynne. I would prefer, personally—now this is my own per- 
sonal view—an injunction proceeding to any penalty. 

Mr. Materz. The Justice Department recommendation is not a 
formal one. It is informal subject to further 

The CHatrman. Wouldn’t that be rather harsh from a practical 
matter? Wouldn’t it be difficult to get it through the Congress if we 1 
invoke such a penalty up to $50,000 4 ’ 

Mr. Gwynne. It might be in some cases. In some cases it might 
be inadequate, too. 

The Carman. I think it would be difficult to get that through. 








Mr. Gwynne. It might be. : 
Mr. Maerz. Mr. Chairman, one more question, if I may, D 
Mr. Kearttne. Of course, we don’t want to discourage the Justice n 
Department in being harsh with those who seek to violate the law. If te 
they have made this recommendation, maybe we ought to take it pretty 7 
seriously. ne 
Mr. Maerz. Do you feel that a premerger notification requirement ; 2 
should require the merging corporations to supply information as in 
well as notification to both the Attorney General’s office and the Fed- v 
eral Trade Commission ? m is 
Mr. Gwynne. Well, I think—as a matter of fact, our minute said 5 to 
to either. However, L would have no objection to requiring the cor- is 
poration to furnish it to both. in 


Mr. Materz. The reason I ask the question is that I notice in your 
tentative draft it would require only that the Federal Trade Com- 
mission be notified and furnished information and not the Attorney S 


General. B de 
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Mr. Gwynne. The general policy laid down by the Commission pro- 
vides this: to be compelled to notify either the Commission or the 
Department of Justice. 

As far as I am concerned, I would see no reason why they shouldn’t 
notify both. I assume that one of them would handle the case. The 
proceedings from then on would be by either the Federal Trade or 
Justice. 

Mr. Keartrne. Is the legislative recommendation which the Com- 
mission is making, Mr. Gwynne, made a part of this statement which 
you have submitted here, or is it separate ? 

’ Mr. Gwynne. You mean the tentative draft? 

Mr. Keatine. Yes. 

Mr. Gwynne. Well, the tentative draft was based on the recommen- 
dations contained in the minute adopted by the Federal Trade Com- 
mission on December 16. That was very general. 

Mr. Keatine. What we have before us here now is the tentative 
draft of a report of the Federal Trade Commission. Now, is there 
in this report the proposed legislation which you think should be 
enacted ? 

Mr. Gwynne. Not completely, no. We propose to do that, however, 
if you wish 

Mr. Keatine. To send that to us? 

Mr. Gwynne. This was a tentative draft, Mr. Keating. Time and 
one thing or another did not permit us to put it in final form. But 
so far as possible the staff, in writing this draft, has tried to follow 
the general recommendations we made. 

The CuarrMan. You want this tentative draft made part of the 
record, do you not? 

Mr. Gwynne. Yes; I would be glad to—— 

The Cuatrman. Accepted. 

(The document referred to is as follows:) 





TENTATIVE DRAFT OF REPORT OF THE FEDERAL TRADE COMMISSION ON CLAYTON ACT 
LEGISLATIVE RECOMMENDATIONS’ 


Presented by Chairman John W. Gwynne to the Judiciary Committee, House of 
Representatives, January 16, 1956 


During the past year the Federal Trade Commission instructed its staff to 
make a study of the effectiveness of the Clayton Act, particularly the antimerger 
provisions of the act, and to report to the Commission. This study was prompted 
not only by congressional requests for comments on bills proposing amendments 
to the Clayton Act pending before Congress but by the Commission’s own experi- 
ence which had underscored a need for legislation amending the Clayton Act. 

The Commission has obtained the views of its staff on these problems but has 
not yet finally formulated its own official legislative program. When such pro- 
gram has been formulated, it will be made the subject of discussion with other 
interested Government agencies and departments. The Commission would have 
preferred to present to this committee a definite and official program but because 
of the early date of this hearing, it has been unable to do so. The Commission 
is convinced, however, that the cooperation of all interested parties is necessary 
to develop adequate amendatory legislation. While the Commission’s program 
is not final, there are certain principles which are clear and others which are 
worthy of discussion. This draft of report is consequently presented on an 
informal basis to the House Judiciary Committee in the hope that it will be of 





1This report is not an expression of final official views of the Federal Trade Commis- 
sion. The report has been approved only tentatively by the Commission, Nor has it been 
possible because of time limitations to consult fully with other interested agencies and 
departments of Government. 
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some assistance to that committee in solving problems which are of the deepest 
interest and greatest importance to all of us who are concerned with the vitality 
of our antitrust laws. 

The greatest need for amendatory legislation is evident in section 7, the so- 
called Antimerger Act. During the past 6 months, the Commission has issued 
3 merger complaints, making a total of 6 now pending. In addition, 3 other 
recommended complaints are before the Commission for action. Yet, despite this 
record of increasing activity in the merger field, experience has convinced us 
that we are working with an inadequate law. It has become clear to us that 
truly effective administration of the Antimerger Act requires that the Com- 
mission be given additional powers. Basic among these are the authority to 
require prior reports from corporations planning to merge and the authority 
to take action to prevent certain mergers before they are consummated. 

This report is in two parts. The first sets forth a tentative legislative pro- 
gram with respect to the Clayton Act. The second part presents an analysis of 
merger legislation and certain other Clayton Act legislation introduced in the 
1st session of the 84th Congress and now pending action, 


I. LEGISLATIVE RECOMMENDATIONS 


1. That corporations proposing acquisitions be required to notify the Federal 
Trade Commission if the acquiring and the acquired corporation have combined 
capital, surplus and undivided profits in excess of $10 million; that no merger 
subject to this reporting requirement shall be consummated until 90 days after 
report has been made; that any merger subject to the reporting requirement 
which is consummated in violation of the requirement shall be deemed illegal 
and that upon a showing of an acquisition without proper reporting the Federal 
Trade Commission shall be entitled, without more, to issue an order of divesti- 
ture and upon application to the United States Court of Appeals, within any 
circuit where the acquiring or acquired corporation carries on business, to have 
its order enforced. 

2. That section 11 of the Clayton Act be amended to authorize the Federal 
Trade Commission to seek premerger injunctions in district court and that the 
courts be empowered upon proper showing to restrain and prevent mergers pend- 
ing final determination by the Commission of their legality under section 7. 

3. That section 7 of the Clayton Act be amended so as to make the statute 
apply if either the acquiring or acquired firm is engaged in interstate commerce. 

4. That section 11 be amended to give the Commission authority to prescribe 
equitable remedies in addition to divestiture which would better enable the 
Commission to restore preexisting competitive conditions. 

5. That section 11 of the Clayton Act be amended to conform with the auto- 
matic finalization of cease-and-desist orders now provided in the Federal Trade 
Commission Act. 


1. Prior reports of mergers 

Five years’ experience in administering the amended Antimerger Act have 
demonstrated a basic need for advance notification of mergers. The Federal 
Trade Commission obtains its information regarding proposed or pending mergers 
by scanning financial periodicals, trade journals and other publications. Such 
procedures are not satisfactory, for many important mergers may be consum- 
mated without prior or adequate advance notice in the press. It, therefore, is 
considered necessary that legislation be enacted empowering the Commission 
to require that merging corporations whose combined assets exceed a certain 
figure be required to report at least 90 days in advance of the proposed merger. 
Federal Trade Commission recommends that this figure be set at $10 million. 
During the past 4144 years approximately 2,100 mergers have been effected. In 
almost one-half of these the acquiring companies’ assets exceeded $10 million. 
It is the belief of the Federal Trade Commission that it is unlikely that any 
merger involving a combined total of less than $10 million would have the sub- 
stantial effect upon competition required for violation of the statute. 

At the same time it is recognized that in particular instances there may be 
mergers which may have the requisite competitive effect where the aggregate 
assets total less than $10 million. Assuming that such instances may occur, the 
Commission is not foreclosed against taking action against such corporations. 
However, the remote possibility of such instances does not in our opinion warrant 
a requirement of reports by such corporations. 

A reporting requirement without proper penalty for failure to comply is useless. 
Consequently, it is recommended that a stringent penalty provision be incorpo- 
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rated in the amendment. It is recommended that a showing that a merger 
subject to the reporting requirements has taken place without fulfillment of 
the reporting requirements shall, without more, empower the Federal Trade 
Commission to issue an order of divestiture and to have such order enforced in 
the Federal courts. It is not believed that money penalties for failing to file 
reports would be adequate. Such penalties would be meaningless in cases of 
multimillion dollar mergers. It is recommended that section 7 of the Clayton 
Act be amended by addition of the following paragraphs: 

“That the Federal Trade Commission shall have power to require corporations 
subject to its jurisdiction under this section to file with the Commission notice 
and report of any proposed acquisition 90 days prior to the consummation of 
such proposed acquisition where the combined capital, surplus and undivided 
profits of the acquiring and the acquired corporations are in excess of $10,000,000. 

“That the Federal Trade Commission shall have power from time to time to 
specify the acquisitions which are to be reported to the Commission and to 
prescribe the form and content of the reports or answers in writing to specific 
questions which shall be furnished to the Commission prior to acquisitions under 
this section. Such reports and answers shall be made under oath, or otherwise, 
as the Commission may prescribe. 

“That where any corporation required by this section to file a report fails 
to abide by the requirement, the Federal Trade Commission shall, upon a showing 
of a failure to file the required report, be entitled to proceed, without more, to 
issue an order of divestiture under section 11 of this Act and, upon application 
to the United States Court of Appeals within any circuit where either the acquir- 
ing or acquired corporation carries on business, to have such order enforced.” 


2. Premerger injunctions 


A very serious loophole in the Antimerger Act is the lack of a provision which 
enables the Federal Trade Commission either to take action to prevent mergers 
prior to consummation or, after consummation, to take action to preserve the 
status quo until completion of administrative proceedings before the Commission. 
Experience has shown that in many mergers the acquired competitor is com- 
pletely swallowed up and disappears as an inidentifiable entity. It is practically 
impossible thereafter to restore completely the preexisting competitive situation. 
Premerger notification is a necessary preliminary step but equally necessary 
is the corollary power to enjoin consummation of the merger and to prevent 
commingling of the assets, management and productive facilities—aptly described 
elsewhere as “scrambling the eggs.” Prevention of mergers pending a determina- 
tion of their legality by the Federal Trade Commission would serve to avoid the 
complicated unscrambling process. 

In 2 recent cases involving threats to the Commission’s ultimate jurisdiction 
to enter and enforce an effective order, the Commission has gone before the 
United States Court of Appeals in 2 circuits and has attempted to obtain an 
injunction requiring the respondents to maintain a status quo and thus to 
protect the Commission’s ability to enter effective orders. In the first case the 
Commission’s petition was summarily denied by the court. However, the Com- 
mission tried again in another court of appeals last month and while an injune- 
tion was not obtained, the Commission was nonetheless successful in obtaining 
from the respondent, a commitment that it would not significantly alter the 
status quo without 30 days prior notice to the Commission during the pendency 
of the Commission’s administrative proceeding. The Commission should have 
specific legislative authority granting it the right to seek and obtain injunctions 
upon proper showing; it should not be forced to reply upon the charity of the 
respondents in proceedings before it. 

The Federal Trade Commission seeks a power analogous but not identical 
to that now possessed by the Department of Justice under section 15 of the 
Clayton Act, which authorizes the Attorney General to seek injunctive relief 
in the Federal courts. The Commission seeks a statutory provision by which 
a district court would be empowered to enter an order preventing and restrain- 
ing violation of section 7 pending issuance of complaint and completion of the 
Commission’s administrative proceeding. This power is similar to that now 
possessed by the Federal Trade Commission in certain case under Secticn 13 of 
the Federal Trade Commission Act. It is recommended that section 11 of the 
Clayton Act be amended by adding immediately prior to the last paragreph a 
new paragraph to read substantially as follows: 

“Whenever the Federal Trade Commission has reason to believe— 
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“(1) That any corporation is acquiring, has acquired or is about to acquire 
the stock or assets of another corporation in violation of the provisions of 
section 7 of this Act, and 

“(2) That the enjoining thereof pending the issuance of a complaint by 
the Commission under this section and until such complaint is dismissed 
by the Commission or set aside by the court on review, would be to the 
interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, 
may bring suit in a district court of the United States or in the United States 
court of any territory to prevent and restrain violation of section 7 of this Act. 
Upon proper showing a temporary injunction or restraining order shall be 
granted without bond. Any such suit shall be brought in the district in which 
such corporation resides or transacts business.” 


3. Application of the act where either the acquiring or acquired corporation is in 
Commerce 

Experience of the Federal Trade Commission in the administration of amended 
section 7 has revealed a further loophole which is most noticeable in the baking 
and dairy industries. At present the acquired corporations must be in interstate 
commerce in order to vest jurisdiction in the Federal Trade Commission. The 
tremendous expansion of many interstate dairy and baking corporations has 
revealed a continuous pattern of acquisitions of purely intrastate corporations 
which, while individually not of great significance, are of the gravest competitive 
significance from a cumulative standpoint. These acquisitions, however, are 
presently beyond the reach of antitrust authorities. The amendment here 
proposed would correct this anomaly. Where a national corporation has acquired 
20 relatively small local corporations, there appears to be no logical reason why 
the jurisdiction of the Commission should depend upon the fortuitous circum- 
stance that 10 such acquired corporations are near State borders and consequently 
can be shown to sell interstate whereas 10 others, because of their locations, 
cannot be shown to be in interstate operation. 

Moreover, in merger cases, speedy action is vital. Probing for evidence of 
interstate transactions by each of a number of small corporations imposes an 
unnecessary burden, particularly in the usual case where acquisitions are by 
a national corporation clearly engaged in interstate commerce throughout the 
United States. 

The Commission recognizes that the interstate commerce requirement as 
to both the acquired and acquiring corporations was included in the act to 
prevent its application to insignificant transactions. However, the Commission 
feels that this goal is more than adequately protected by the statutory require- 
ment of substantial effect upon competition. 

For the foregoing reasons, it is recommended that the following paragraph 
be substituted for the present first and second paragraphs of section 7 of the 
Clayton Act. It may be pointed out that this amendment would also serve to 
remove the confusion of 2 paragraphs where only 1 is necessary : 

“That no corporation shall acquire directly or indirectly, the whole or any 
part of the stock or other share capital and no corporation subject to the juris- 
diction of the Federal Trade Commission shall acquire the whole or any part 
of the assets of another corporation, where either the acquiring corporation 
or the corporation from which stock or assets are acquired is engaged in com- 
merce, where in any line of commerce in any section of the country, the effect 
of such acquisition, of such stock or assets, or the use of such stock by the 
voting or granting of proxies or otherwise, may be substantially to lessen compe- 
tition, or to tend to create a monopoly.” 


4. Equitable remedies in addition to divestiture 


Recommendation for legislation authorizing such other equitable steps as 
may be necessary was made by former Chairman Howrey in letter of June 16, 
1955, to the Celler committee and the legislative provision recommended by 
Mr. Howrey was incorporated in H. R, 7229, introduced by Mr. Celler on July 11, 
1955. The Commission believes that section 11 of the act should be amended 
to provide equitable powers permitting the Commission to adopt an appropriate 
remedy fitting the facts in each case. The Commission, therefore, supports the 
following amendment to section 11: 

“Insert the following italicized language into the present second paragraph 
of section 11: 

“** * * and shall issue and cause to be served on such person an order requir- 
ing such person to cease and desist from such violations, and divest itself of 
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the stock, or other share capital, or assets, held or take such other or additional 
steps as are necessary to restore competition or rid itself of the directors chosen 
eontrary to the provisions of sections 7 and 8 of this Act, if any there be, ia 
the manner and within the time fixed by said order.’ ” 


5. Finality of cease and desist orders under the Clayton Act 


The last proposed amendment relates to the finality of orders issued under 
the Clayton Act. The Commission strongly recommends that section 11 of 
the Clayton Act be amended to provide that cease and desist orders issued by 
the Commission under said act shall become final in the same manner and shall 
be subject to the same penalties as orders issued under the Federal Trade 
Commission Act. 

This amendment would put teeth into Clayton Act orders. It would eliminate 
the laborious, time-consuming, and very expensive procedures now required 
before a Clayton Act order becomes final. Without such amendment effective 
enforcement of the Clayton Act labors under heavy hardships. At present 
the Commission must prove violations of the Clayton Act before a cease and 
desist order may be issued. Thereafter the Commission must prove a second 
violation of the act before it can obtain a court order commanding obedience 
to the Commission’s order to cease and desist. Only then, if the respondent 
violates the act a third time does he become subject to actual penalty. 

Similar legislation has been urged by the Commission for approximately 20 
years. The need for the change, however, became even more pressing in 1952 
when the Supreme Court decided Federal Trade Commission v. Ruberoid (343 
U. S. 470), holding that the courts are without authority to issue an order 
commanding obedience to the Commission’s order under the Clayton Act until 
the Commission has established violations of the order. Commenting on this 
holding, Justice Jackson stated in dissent, “I see no real sense, when the 
case is already before the court and is approved, in requiring one more viola- 
tion before its obedience will be made mandatory on pain of contempt” (343 
U. 8S. 470, 494). 

A measure providing for automatic finality of Clayton Act orders is also 
found in H. R. 6748, introduced by Representative Patman. Comments on 
this bill appear in part II of this report. A similar proposal is also found 
in S. 2205, introduced by Senator Sparkman on June 14, 1955. In report of 
December 16, 1955, the Federal Trade Commission supported this bill but 
recommended minor modification. Copy of the Commission’s report is attached 
as appendix A. 

The Commission earnestly hopes that the Congress will give early attention 
to this much needed legislation. It is the Commission’s belief that such legisla- 
tion will serve greatly to increase the antitrust effectiveness of the Clayton 
Act. Proposed draft of amendment is attached as appendix B. 


II, REVIEW AND COMMENT ON PENDING BILLS 


H. R.7229—A bill to amend section 11 of the Clayton Act to authorize the Federal 
Trade Commission to apply for temporary injunctions restraining mergers, 
and for other purposes 


H. R. 7229 has two purposes: (1) It proposes to amend section 11 of the 
Clayton Act by conferring upen the Federal Trade Commission the authority in 
merger cases, in addition to the present remedy of divestiture, to order the 
respondent to “take such other or additional steps as are necessary to restore 
competition.” (2) It provides that after the issuance of a complaint charging 
violation of section 7 of the Clayton Act, as amended, the Commission may in- 
stitute proceedings in equity in district court for injunction to prevent and re- 
strain violations of section 7 of the act subject to the provisions governing pro- 
ceedings by the Attorney General under the present section 15 of the Clayton 
Act. 

The first amendment, which would confer upon the Commission the authority 
to order such additional steps in addition to divestiture as may be necessary 
effectively to restore competition, is supported by the Federal Trade Commission. 
Recommendation for such legislation was made by former Chairman Howrey 
of the Commission in a letter to Representative Celler on June 16, 1955. 

H. R. 7229 would also confer upon the Federal Trade Commission authority 
similar to that now possessed by the Attorney General to institute proceedings 


in equity to prevent and restrain violations of section 7. The court thereupon 
may enter a temporary restraining order and is required as soon as may be to 
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proceed to the hearing and final determination of the case. This provision of 
law, while perfectly appropriate for the Attorney General, is not suited to the 
needs of the Federal Trade Commission. The Commission supports the intent 
of the proposed legislation but sees in the language of H. R. 7229 two serious 
defects and accordingly purposes amendment of the bill. 

The first defect is that the bill which is apparently intended to give the 
Federal Trade Commission power to enjoin mergers in advance of consummation 
fails adequately to convey such authority, for under the bill the Commission is 
empowered to seek injunction only “after the issuance of a complaint charging 
violation of the provisions of section 7.” The Commission cannot now issue 
its administrative complaint until the merger has occurred. Consequently, under 
the language proposed in H. R. 7229, the Commission would in some cases be 
in the position of going into district court in an attempt to prevent something 
which had already taken place. This language is deemed unsatisfactory for 
the purposes that the Commission has in mind. 

There is a second defect. Under the authority proposed in H. R. 7229, the 
Commission, having issued its complaint, would be empowered to institute pro- 
ceedings in equity and thereafter the terms of section 15 would govern. This 
means that the Federal Trade Commission would lose jurisdicton to enter a 
final decision in its own case. for under section 15 of the Clayton Act the 
district court would be required to make the final determination. The Federal 
Trade Commission believes that it should have the authority to institute pro- 
ceedings in district court for injunction pendente lite, a power similar to that 
given to it in another class of cases under section 13 of the Federal Trade 
Commission Act. 

We, therefore, prefer the language set forth on page 4 above and suggest that 
it be substituted for the second amendment in H. R. 7229. 


H. R. 6748—A bill to amend sections 7 and 11 of the Clayton Act to provide for 
prior notification and suspension of certain acquisitions, mergers, and con- 
solidations, and for other purposes 


The bill has four major purposes. First it provides for prior notification of 
acquisitions to the Federal Trade Commission and the Attorney General and for 
the submission of information required by the Federal Trade Commission and 
the Department of Justice. Secondly, it provides that the filing of a complaint 
by the Federal Trade Commission or any district attorney shall operate to bar 
the consummation of a merger pending the final adjudication of the issues. 
Thirdly, H. R. 6748 provides that all the agencies with enforcement responsi- 
bilities under sections 2, 3, 7 and 8 of the Clayton Act shall have authority to 
institute injunctive proceedings in district court to prevent and restrain viola- 
tions after complaint and pending final disposition thereof. Fourth, it provides 
for the automatic finality of Federal Trade Commission orders under the Clayton 
Act. 

With respect to the prior reporting requirement for mergers, the Federal Trade 
Commission considers some provision of this nature to be absolutely essential 
to the proper administration of the Anti-Merger Act. However, the Commission 
does not consider the figure of $1 million to be realistic. It has been our experi- 
ence that mergers significant under section 7 will invariably involve one party 
with capital surplus and undivided profits aggregating in excess of $10 million. 
To require reports involving smaller corporations would in our opinion be un- 
necessary and possibly burdensome to small business, as well as to the facilities 
of the Commission. We therefore prefer the amendment providing for prior 
renorts on page 3 above as a substitute for the reporting provision in H. R. 
ea reporting requirement in H. R. 6748 is subject to a very serious defeat in 
that no provision is made for a penalty for failure to comply with the reporting 
requirement. The Commission therefore suggests substitution of the draft of 
amendment which appears at page 3 above. 

Secondly, H. R. 6748 provides that the issuance of a complaint by the Federal 
Trade Commission shall automatically bar the consummation of any merger. 
The Commission is opposed to this provision since it not only deprives the re- 
spondent of notice and opportunity to be heard but also deprives the Commis- 
sion of discretion in the matter. The Federal Trade Commission believes that 
an amendment providing for prior reports coupled with an amendment pro- 
viding for injunctive relief will be sufficient for sound administration of section 
7. It is recommended therefore that the second proviso found on page 2 of 
the draft bill be eliminated. 
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The third feature of H. R. 6748, which provides for instituting injunctive 
action, is subject to the first of the 2 serious defects of H. R. 7229 discussed 
above at pages 7 and &. 

The fourth major amendment found in H. R. 6748 provides for the automatic 
finalization of the Clayton Act orders issued by the Federal Trade Commission. 
Such amendment has been urged by the Federal Trade Commission for more 
than 20 years. The Commission recently recommended enactment of another 
bill with similar purposes, 8S. 2205, introduced by Senator Sparkman on June 14, 
1955. Minor changes were suggested. 

S. 2205—A bill to amend section 11 of the Clayton Act to provide for the more 
expeditious enforcement of cease and desist orders issued thereunder, and 
for other purposes 

The report of the Federal Trade Commission on this bill is attached as ap- 
pendix A. 

S. 2075—A bill to amend section 7 of the Clayton Act to prohibit certain bank 
mergers, to provide for prior notification of certain mergers, and for other 
purposes 

S. 2075 amends section 7 of the Clayton Act to cover acquisitions of bank 
assets as well as stock. In addition, the bill proposes.to amend section 7 to 
require prior reports of corporate acquisitions. 

With respect to the extension of section 6 to cover the acquisitions of bank 
assets, the Commission has indicated that it favors such extension. In its 
report on Ff. R. 5948, 84th Congress, Ist session, which was introduced by the 
honorable chairman of this committee on May 2, 1955, it will be recalled that 
the Commission suggested that the committee might wish to consider broaden- 
ing the terms of its bill so as to include assets as well as stock acquisitions m 
the jurisdiction of each of the several agencies concerned with the enforcement 
of section 7 rather than limiting the amendment to the Federal Reserve Board. 

With respect to the reporting requirement, it is suggested that the figure of 
$1 million is unrealistic and that the amount be raised to $10 million. Also 
pointed out is the necessity for an appropriate penalty clause to insure that 
the reporting requirements of the act are obeyed. We suggest that the draft 
of reporting requirement which appears above at page 3 be substituted for 
the comparable provision in S. 2075. 

Mr. Gwynne. I would like to do it with the understanding that 
it is a tentative draft. 

The Cuarrman. And you will submit any suggestions you have as 
to terminology of proposed legislation ? 

Mr. Gwynne. That is correct. As I said at the beginning, I am 
just talking general principles here today, you might say, general 
ideas. Some of them might be an expression of my own view more 
than somebody else’s, but in general I think this is the general attitude 
of the Commission and staff. 

Now, we would like to submit a final report setting out exactly the 
type of legislation we recommend. 

Mr. Keratrne. And that will be sent to us. Will it have been 
cleared with the Bureau of the Budget before it comes to us, or not? 

Mr. Gwynne. Well, I presume we will have to follow the require- 
ments there. I might say this statement I am making has not been 
cleared with anybody because it is purely informal and 

Mr. Keratine. Yes, I realize that. I was speaking of proposed 
legislation which the Commission would submit, after it had been 
cleared by the Bureau of the Budget in order that this committee 
might have something before it. I would be very happy to sponsor 
such legislation. 

The Cuarmman. Also, Mr. Gwynne, I think the budget message is 
being read today. Would you care to say anything about the needs 
of the Federal Trade Commission, the money needs, by way of en- 
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forcement? We members of the committee, individually or even 
together, might help. 

Mr. Gwynne. Yes. The budget, I understand, will be made public 
at noon today. I have expressed the view on many occasions, both 
in the House and out of the House, that the appropriations hereto- 
fore made to the Federal Trade Commission are inadequate. 

Mr. Keatrne. Was that expression made while you were a Member 
of the Congress also? 

Mr. Gwynne. Yes, indeed. 

Mr. Keatine. Of course, you must bear in mind, Mr. Chairman, 
that we have just heard a witness here ahead of Mr. Gwynne who is 
predicting with considerable gloom that bankruptcies are just around 
the corner and that things are going to pot in this country, and we 
don’t want to have the Federal Government in a position such as some 
of these businesses that he says are going to fail. 

Mr. Gwynne. Mr. Keating, having had no experience with a crystal 
ball, I would not want to venture into any prediction. However, our 
position is simply this. Nevertheless, the figures do show that we are 
in another trend of mergers. We have had them before. This is 
somewhat different from what we have had before. And, there is this 
difference, too. We have never really had an adequate law on the 
subject prior to 1950. Now we do have an adequate law. I think 
the Congress has taken the Federal Trade Commission out of the 
realm of speculation and conjecture. It has laid down a policy for 
preventing certain mergers—not all mergers, but certain mergers— 
that have certain effect. And it is our duty to comply with the law 
to the best of our ability. Obviously, that kind of a program is going 
to require more money, and I think we should face up to that fact. 

The Cuamman. Could you now divulge to us the amount that you 
need in addition to what you have been receiving heretofore, and give 
us some basis upon which we can appear before the Appropriations 
Committee and try to help you? 

Mr. Gwynne. Could I do that after the meeting? 

The CrHarrman. Certainly. 

Mr. Gwynne. I would be very glad to do that. 

Incidentally, I appreciate your interest in that phase of it because 
that is very important. I think these amendments are extremely 
important. 

Nonetheless, the whole thing depends upon people. No law will 
accomplish anything unless we have people down at the Federal 
Trade Commission to work on it. It needs lawyers, economists, and 
experts—very highly trained people—and needs money. 

I have a few more suggestions. Shall I go ahead? 

The Cuatrman. Yes. 

Mr. Gwynne. Now the next recommendation I have in mind has to 
do with getting an injunction to maintain the status quo. That has 
been commented on here by Mr. Patman, and it is a well-known fact 
that one of the great problems in the merger field has to do with the 
kind of order and the kind of action you are going to take after the 
court decides that the merger is illegal. Sometimes the products or 
the property of the two merging corporations are so intermingled 
that they cannot be separated. It is like pouring water into milk— 
you simply can’t separate them. 
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In other cases, even though the separation between them is some- 
what maintained, you have the difficulty of knowing what to do to 
return again to the competitive situation you had_ before. You 
could say, “Well, the acquiring corporation must sell what it has 
acquired.” W ell, suppose they can’t sell it? Who are they going 
to sell it to and all that? 

We have been up against that problem, and under the present law, 
as you know, we have no specific direct authority to ask the court for 
an injunction to maintain the status quo. We have tried it, however, 
in two cases under what is generally known as the all-writs section. 
You will find it in United States Code, 52d edition, title 28, section 
1561, and it provides this in substance: “The Supreme Court and all 
courts established by act of Congress may issue all writs necessary or 
appropriate in aid of their respective jurisdictions and agreeable to 
the usages and principles of law.” 

Now you know that is a very general statute and is designed to pro- 
tect not the jurisdiction of the Federal Trade Commission but the 
jurisdiction of the circuit court of appeals to which the case might 
finally get. 

In one case, which was the Farm Journal case, the court declined to 
give the injunction. In the next case—that was the case involving 
the Spaulding acquisition—we made a similar application and before 
the matter had reached the court, a satisfactory agreement was made 
between counsel which, in effect, did maintain the status quo in a 
manner that our counsel thought was satisfactory. However, the law 
is inadequate. 

Justice, of course, has a law which permits them to go into the 
court. I would like to call your attention to some of the statutes we 
have. Section 15 of the Clayton Act has to do with Justice obtaining 
an injunction. The Federal Trade Commission Act, section 13—cases 
of false advertising or threat of such advertising of food, drugs, de- 
vices, or cosmetics—in certain cases the Federal Trade Commission 
may secure an injunction when that would be in the public interest. In 
the Wool Act, section 7 is a somewhat similar provision ; and in the Fur 
Act, section 9; and in the Flammable Fabrics Act, section 6. And they 
permit, those latter sections, the application for a restraining order, 
not only when the complaint is actually filed, but when the Commission 
has reason to believe the law is being violated or about to be violated. 

IT think that should be included in the injunction procedure, that 
the Commission would be given the right to apply in the preps dis- 
trict court when they had filed a complaint against someone, or if they 
could make a sufficient showing to the court that the Commission had 
arrived at the reasonable conclusion that an illegal merger was to take 
place. And an injunction should be authorized to maintain the status 
quo. 

I appreciate that it is a difficult matter. Nevertheless, I think it is 
extremely important that some such provision be in the law. 

I notice the time is running along here. I have one other matter, 
and that has to do with reme .dy. And this wouldn't be so important 
if we had an adequate injunction provision to maintain the status quo. 
But there will be some cases—in fact, all the cases that we are trying 
now—where we will be up against the problem—that is, assuming 
that order is mado—of making the proper order. We are restricted 
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now to an order of divestiture. We recommend broader provisions 
to include words such as this: 

* * * or take such other or additional steps as are necessary to restore compe- 
tition. 

Maybe some better language could be worked out. Nevertheless, 
I think we should give consideration to the advisability of including 
some remedy in addition to a simple divestiture which, frankly, in 
some cases could not be made. 

Now I have just one other thing, Mr. Chairman, and that has to do 
with an amendment to the present section 7 itself. The law now pro- 
hibits mergers where both corporations are engaged in interstate com- 
merce. And that covers a great share of them; there is no question 
about it. However, we do have instances and we have industries, par- 
ticularly the baking or the dairy industry, where 

The CrarrMan. Excuse me. Is it by court interpretation that 
both must be in interstate commerce ? 

Mr. Gwynne. I think that is in the statute, isn’t it ? 

The Cuarrman. That is right; it is in the statute. 

Mr. Maerz. The purpose of that, as I understand it—that was 
pretty carefully thought out when the Celler-Kefauver bill was being 
considered—was to insure that de minimis acquisitions would not be 
encompassed. Is that correct? 

Mr. Gwynne. That is correct. That is my understanding. 

And I might say, frankly, that there are arguments both for and 
against the amendment that we recommend. However, I think the 
balance is in favor of amending the law for the reasons I would like 
to give—particularly in the baking and dairy fields. There you often 
have a situation where some company will go out and buy up a number 
of baking establishments or dairy establishments, and many of them 
are not in interstate commerce and some are. And yet the size of 
some they buy is no different. However, a bakery, for instance, in 
Des Moines, Iowa, a small bakery, probably would not be engaged 
in interstate commerce, whereas, the same type of bakery in Dubuque 
would. 

There is, of course, the objection you suggest, and I know that 
has been urged and that is an argument the other way. However, 
that would be taken care of to some extent by the necessity of proving 
that it must have some effect on commerce. 

Th CrHairman. For example, today, if a big industry like Borden 
Dairy Co., an interstate company, goes into Lowa and New York State 
and buys up 20 or 30 small dairy companies, since those small little 
dairy companies wouldn’t be in interstate commerce, there would be no 
violation at all? 

Mr. Gwynne. That often happens. That is the situation that has 
happened. If they are not engaged in interstate commerce, of course. 

The CHarrmMan. That is what I mean. Do you think that under 
such circumstances the law should be changed ? 

Mr. Gwynne. Ido. I appreciate the objection that has been made, 
and I know, knowing the tanet'y of the 1950 amendment, that that 





argument has been made with some force, that it would include too 
many mergers that are of no consequence. 

Now, with one exception—and that has something to do with the 
merger situation—we also recommend some legislation which would 
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finalize orders in the Clayton Act cases and that would include, of 
course, section 7 coming under the Clayton Act. That recommenda- 
tion has been made many times by the Federal Trade Commission. 

I think that is all, Mr. Chairman. 

The Cuarman. Thank you very much, Mr. Gwynne. We always 
like to have you before us. We would like to have you on this side, 
if you want to come up here. 

Mr. Gwynne. Thank you. 

The Cuarrman. Are you going to submit to us, then, some drafts 
of legislation ? 

Mr. Gwynne. Yes; that is correct. 

The Cuarrman. Why don’t you do this, Mr. Gwynne, if I may be 
so bold as to suggest it? Give us a little memorandum on this subject 
so we can help you. 

Mr. Gwynne. You mean before we submit the draft of the bill? 

The Cuarrman. On the question of appropriations. 

Mr. Gwynne. Oh, yes. 

The CuarrMan. Separately, so we can buttonhole some of the mem- 
bers of the Appropriations Committee—— 

Mr. Gwynne. Yes; we certainly would be glad to do that. 

The CHarrman. We have one other witness. Since we are to be 
engaged in the consideration of the Consent Calendar, on which the 
Judiciary Committee has a number of bills, I think we will have to 
adjourn. 

Is Mr. Jack Jennings here? 

Mr. JENNINGS. Yes, sir. 

The Cuarrman. Mr. Jennings, would it be convenient for you to 
come on next Wednesday, rather than this afternoon? 

Mr. JENNINGS. Yes, sir. 

The Cuarmman. Then we will adjourn this meeting to meet at 10 
o’clock on Wednesday when we shall hear Senator John J. Sparkman, 
of Alabama; Senator Estes Kefauver, of Tennessee: and Mr. Jack 
Jennings, of the Cooperative League of the United States. 

We will now adjourn. 

(Thereupon, at 12:15 p. m., the committee adjourned.) 
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AMENDING CLAYTON ACT BY REQUIRING PRIOR NOTI- 
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WEDNESDAY, JANUARY 18, 1956 





House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) presid- 
ing. 

Present: Representatives Celler, Keating, and McCulloch. 
Also present: Herbert N. Maletz, chief counsel; and William W. 
Milligan, assistant counsel. 

The Cuairman. The meeting will come to order. 
| _ The first witness is indeed a distinguished one, Senator John J. 
; Sparkman, of Alabama, who has always been welcome before this 
i committee and he is assuredly welcome this morning. 
We will be very glad to have your statement this morning. 















| STATEMENT OF HON. JOHN J. SPARKMAN, A UNITED STATES SEN- 
ATOR FROM ALABAMA; ACCOMPANIED BY LOUIS G. ODOM, CHIEF 
COUNSEL, AND PHILIP F. JEHLE, COUNSEL, SENATE SMALL 
BUSINESS COMMITTEE 


eRe sia iol, 


Senator SparkmMAN. Thank you very much. May I say the two gen- 
tlemen with me from the staff of the Small Business Committee of the 
Senate are Mr. Louis Odom on my right and Mr. Philip Jehle on my 
left. They have been working on this subject matter and have been 
quite helpful to me both in the presentation of legislation and in the 
preparat ion of this statement this morning. 

Mr. Chairman, I have a committee meeting that is wating for me. 
It happens to be my own Subcommittee on Housing. We are trying to 
get out some emergency bills, so I want to get back there by 10: 30, SO 
{ will hurry right along if I may. 

It was just a little over 6 months ago that I last had the opportunity 
to discuss briefly with you the problems which are and have been our 
mutual concern. During this period, your committee has been doing 
some fine work in the area of searching for solutions to the puzzles 
before us, 

As an aside, I might also add that the joint missionary efforts of all 
the congressional committees operating in the gener: al area of anti- 
trust and small business seem to be beari ing some : fruit as recent state- 
ments before this subcommittee and the new budget indicate that the 
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udministration is also beginning to take seriously that threat which 
we have been fighting for the past 3 years. Let us all hope that these 
statements do not prove to be mere lip service in an area where vigor- 
ous action is so urgently needed. 

The Cuarrman. I want to state that your committee has rendered 
yeoman service in this campaign. 

Senator Sparkman. Thank you. Some apologists for increasing 
economic concentration claim that nothing should be done to deal with 
mergers on a broad front, since so many ¢ amalgamations appear to pose 
no prob: ibility of substantially lessening competition. While all of us 
would agree that mergers do affect competition in varying degrees, 
most of us also recognize that every merger at the very least removes 
one entry on the rolleall of independent enterprise. That is the very 
least that a merger does. From that extreme, it runs the gamut 
through slight impairment of competition to a possibility of the end 
of all competition. 

The present antimerger law prudently takes note of these differences 
in competitive effects. Section 7 of the Clayton Act prohibits only 
those mergers which have reasonable probability of a substantial 
lessening of competition or tendency toward monopoly. By such a 
stand: ard, much more than a mere finding that diminution of competi- 
tion has resulted from a merger is required before it can be adjudged 
lawful or not. 

While the most obvious competitive effect which amounts to a viola- 
tion of section 7 may result from the elimination of competition be- 
tween the two parties to the merger, it must also be understood that 
there are various other ways by which the prohibited effect may be pro- 
duced. On this point, the House committee report on the 1950 amend- 
ment to section 7 succinctly states that the prohibited effects may 
arise in various ways such as— 

1. Elimination in whole or in material part of the competitive 
activ ity. 

Increase in the relative size of the enterprise making the 
ac ae to such a point that its advantage over its competitors 
threatens to be decisive. 

3. Undue reduction in the number of competing enterprises. 
4. Establishment of relationships between Santen and sellers 
which deprive their rivals of a fair opportunity to compete. 

Undoubtedly, there are still other ways in which the effects pro- 
duced may amount to a section 7 violation. 

It seems to me that misapprehension concerning mergers exists in 
respect to the legal standard established by section 7 of the C layton 
Act which, as you know, requires findings and conclusions of a— 
reasonable probability of a substantial lessening of competition or tendency 
toward monopoly. 

Study of the legislative history of the statute has convinced me that 
this construction 1s correct. This point has to be emphasized, however, 
in view of the considerable loose talk about section 7’s requiring find- 
ings of actual anticompetitive effects before it becomes operative. 

You know the people to whom I refer, those who would like to see 
Sherman Act standards written into the Clayton Act and are always 
propagandizing for their scheme. 
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The provisions of section 7 of the Clayton Act are also misunder- 
stood by those who have suggested that ‘the motives of the merging 
parties should be considered in judging the legality of an acquisition. 
To rebut conclusively this suggestion, I will refer again to the House 
committee report on the 1950 ‘amendment. There, it is explained that 
the legal tests prescribed— 
are intended to be similar to those which the courts have applied in interpreting 
the same language as used in other sections of the Clayton Act. Thus, it would 
be unnecessary for the Government to speculate as to what is in the back of the 
minds of those who promote a merger; or to prove that the acquiring firm had 
engaged in actions which are considered to be unethical or predatory ; or to show 
that as a result of a merger the acquiring firm had already obtained such a de- 
gree of control that it possessed the power to destroy or exclude competitors 
or to fix prices. 

After studying that passage, it seems unthinkable to suggest that 
motive could ever justify a merger producing illegal effects. 

Mr. Maerz. Senator, with reference to the preceding two para- 
graphs of your st: vtement I take it you would disagree with the 

rationale the FTC used in the Pillsbury case # 

The Cuamman. That was the rule of reason. 

Senator SparkKMAN. Yes; I would disagree with that rule laid 
down. 

Mr. Maerz. The Federal Trade Commission in that case, Sen- 
ator, held that the rule-of-reason approach would be applied in in- 
ter preting the Celler-Kefauver Act regardless of the size of the 
acquiring concern or, I take it, the size of the acquired concern. I 
gather that your views are opposed to that rationale? 

Senator SparkMAN. That is correct; yes, sir. 

Turning from this rather theoretic al tre atment of mergers and 
their antitrust implications, I wish to discuss some of the practi- 

‘al competitive problems raised by mergers. 

The experience of the Senate Small Business Committee has 
been that many complaints come into our office following the pub- 
lic announcement of a merger. Most of these complaints are bros 
persons honestly concerned over the grave competitive threat in- 
herent in the current trend toward economic concentration. Of 
considerable reassurance to our committee members is the knowledge 
that so many of the citizens of this Nation are aware of the ex- 
treme jeopardy in which unrestricted merger activity would place 
our free-enterprise system. There are complaints as well from 
those affected personally by a particular merger. These complaints 
may come from small firms which will have to compete with the 
consolidated corporation. Or they may come from customers of 
the acquired corporation who have found that their former source 
of supply has been cut off. Complaints also are received from 
former suppliers of either of the merging corporations who have 
been told that their products or services are no longer needed. Or 
perhaps the complaints may come from small companies who have 
lost an important outlet for their products as a result of the ac- 
quiring corporation’s decision to have its products sold exclu- 
sively through the marketing organization of the acquired 
corporation. 

This is only a summary of the kinds of complaints received by 
the Small Business Committee but it does indicate the broad com- 
petitive effects of most important mergers. 
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Certainly, there is cause for alarm in the information now availa- 
ble regarding the proportions of merger activity. Conservative 
estimates place the probable number of | mergers in manufacturing 
and mining during 1955 somewhat in excess ‘of 500, a figure which 
would exceed 1954's 387 mergers by approximately one-third and 
would be the largest total since 1930 when there were 799 mergers. 

In banking, some 240 to 250 mergers and acquisitions shall have 
been consummated during tory This rate may be compared with 
207 mergers In 1954, 116 in 1953, and 119 in 1952. 

It seems readily apparent that the trend toward economic con- 
centration, implicit in current merger activity, must be halted 
promptly ‘and dec isively, if we are to preserve our traditional sys- 
tem of fair and free competition. There is no alternative to this 
course. Moved by these considerations, I introduced during the last 
session of Congress certain legislation which I believed would be 
useful in preventing mergers which would substantially lessen 
competition or tend to create a monopoly. 

During my appearance in July of last year before your sub- 
committee, I spoke to you about my bill, S. 2075, to amend section 
« of the Clayton Act. That measure, as you will recall, has two 
major sections. 

The first section, as I was pleased to note on the prior occasion, is 
similar in principle and purpose to your bill, H. R. 5948, in that its 
provisions are designed to bring within the purview of section 7 those 
bank mergers effected by asset ‘acquisition, 

The second section of the bill requires that the Attorney General and 
the Federal Trade Commission be notified 90 days in advance of any 
proposed merger involving a party which has assets of over $1 million. 

The Camman. May I ask at that point, has there been any action 
on your bill particular ty with respect to the bank mergers ? 

Senator Sparkman. There has been no action, Mr. Chairman. I 
am hopeful that we may have hearings early in this session and that 
there will be action. 

The CHaiman,. Our full Judiciary Committee has reported out 
the bill and it is before the Rules Committee awaiting a rule. 

Senator SparKMAN. I am delighted to note that fact and I hope 
that it passes the House, comes - to the Senate and there we may get 
action on our bill or my bill and certainly between them 

The Cuatrman. I would like to see both 

Senator SparKMAN. That’s all right. What we want are results. 

The CHarrman. So our names may be joined in a parliamentary 
marriage. 

Senator Sparkman. Well, I have no particular pride in authorshi 
Mr. Chairman. I introduced the bill because I believed in the princi- 
ple. I naturally would like to s2e 

The CuatrMan. I said I should like to see our names joined in a sort 
ofa parliamentary wedlock. 

Senator SparKMAN. I would be very glad to see that. 

By the way, I understand that my very good friend and distin- 
guished colleague, Senator Kefauver, will appear before your com- 
mittee later in these hear ings. 

As you know, Senator Kefauver is a member of the Judiciary 
Committee and I think we can certainly rely on him to get us help in 
that committee. 
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Mr. Chairman, the rest of my statement discusses my bill and also 
some of the features of your bill that I mentioned. I wonder if I 
might be excused at this time from an oral presentation and submit 
my statement in full so I may make my meeting that I spoke abont. 

The Cuatrrman. May I suggest that one of your distinguished aides 
continue the reading of your statement. 

Senator Sparkman. I will be glad to do that. I apologize to you 
for asking to be let off. As you know, in connection with these flood 
conditions that have occurred throughout the country we have some 
emergency housing legislation. ‘The meeting was set for this morning 
at the same time. I am chairman of this subcommittee. 

We simply forgot the conflict at the time it was set. We are eager 
to get that legislation cleared and get it to the Senate Calendar and 
it is only for that reason that I do ask to be excused. Both these gen- 
tlemen will be able to st: iy if that is satisfactory with the committee. 

The Cuairman. I understand the situation and we want to suit your 
convenience. I want to say again we are always happy to have you 
with us. 

Senator SparkMAN. Thank you, Mr. Chairman, and gentlemen of 
the committee. 

Mr. Odom who is counsel of the Small Business Committee will 
continue with the statement. 

Mr. Opom. Mr. Chairman, I shall now continue to read Senator 
Sparkman’s statement: 


The proposal to bring bank mergers by asset acquisition within the scope of 
section 7 was made by Assistant Attorney General Stanley N. Barnes in his 
testimony last spring before our committee. While it may be argued that the 
Sherman Act could probably be used against many bank mergers accomplished 
by asset acquisition, I firmly believe that an amended section 7 would provide 
a much more effective weapon. 

For example, under the Clayton Act the Federal Trade Commission or the 
Department of Justice can attack a monopolistic merger in its incipiency, that 
is, before the acquisition, while the Sherman Act requires that the merger be 
consummated with a showing of anticompetitive effects. 

A section 7 amended to include bank mergers by asset acquisition would also 
confer jurisdiction upon both the Department of Justice and the Federal Trade 
Commission to proceed against mergers which substantially lessen competition 
or tend to create a monopoly. 

My position is that the antitrust issues involved in mergers should be decided 
by those possessing a special competency in administering the antitrust laws. 
Certainly, antitrust officials can and ought to solicit the advice and counsel of 
Government personnel qualified in the field of banking, before taking enforcement 
action against a banking merger. 

In fact, I recommend such cooperative efforts. However, the decision to pro- 
ceed against an unlawful merger can be best entrusted to the antitrust experts. 
Those without experience in antitrust work can hardly be expected to do this 
work efficiently. Furthermore, as Judge Stanley N. Barnes of the Justice Depart- 
ment has advised you— 

“* * * Without this Department's right to intervene, there might be as many 
different views of section 7’s standards and scope as there were agencies charged 
with its enforcement. The result could wel! be disparities in view which in 
turn spell real enforcement inequities. Enforcement effectiveness as well re- 
quires some overall responsibility for section 7’s enforcement—and I refer here 
to responsibility entirely outside of the banking area—we would be bound by 
bank merger precedents we had no voice in picking or shaping.” 

I have noted with pleasure that you bill, H. R. 5948, amending section 7 
to include bank mergers by asset acquisition has already been favorably voted 
out of the committee. I am hopeful that my Senate colleagues can show similar 
speed in taking like actior. un the subject. 

As I mentioned before, the other important section of 8. 2075 requires that in 
the event that either party to a proposed merger has assets of a million dollars 
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or more, notice of merger plans be given 90 days in advance of consummation to 
the Attorney General and the Federal Trade Commission. 

The primary purpose for requiring such notice is to allow the antitrust 
authorities a reasonable period of time in which to study the competitive impli- 
cations of a merger before deciding whether to prevent its consummation. 

Secondly, the notice will enable the antitrust enforcement agencies to keep 
currently informed regarding all significant mergers. 

No longer will they have to rely upon the hit-or-miss method of scanning the 
newspapers and trade journals in order to find out where merger threats to 
competition are arising. 

Nor will they be kept ignorant of those mergers not publicly announced before 
consummation. 

During my previous appearance, the question was asked whether failure to 
._ comply with the prior notice requirement of my bill would subject the violator 
to any penalty. The answer was that while no penalty is expressly provided, 
the bill does place an affirmative duty to give appropriate notice of merger plans 
upon the acquiring corporation. Failure to perform such a statutory duty 
would preclude the contemplated merger from being consummated lawfully. 

I am confident that such considerations would be most compelling upon the 
majority of our Nation’s corporation executives. 

Mr. Materz. Mr. Chairman. 

The CHarrMan. Yes. 

Mr. Maerz. Excuse me, Mr. Odom. 

Mr. Opom. Yes, sir. 

Mr. Maerz. Suppose two corporations should merger without noti- 
fying the FTC or the Department of Justice. Would the Department 
be able to get an injunction requiring divestiture due to a failure of 
notification ? 

Mr. Ovom. You have two corporations and they do not give notice, 
the question is whether the Department of Justice would be able to 
get an injunctive order requiring divestiture. 

Mr. Materz. That’s right. 

Mr. Opom. You refer to an injunctive order, do you refer to an 
order before the merger ? 

Mr. Matetz. No; after the merger has taken place. 

Mr. Ovo. On the basis of lack of notice. 

Mr. Matetz. On the basis of the bill not providing a specific 
penalty. 

Mr. Ovom. That would be the only objection to the merger. 

Mr. Maerz. Yes. The only objection to the merger would be the 
failure of the parties to notify the Attorney General and the Federal 
Trade Commission. 

Mr. Opom. I don’t know. Mr. Jehle, do you have an answer? I am 
of the opinion 

Mr. JeHve. My opinion would be that a necessary condition prece- 
dent was not performed, and, on that basis, the Department of Justice 
would be authorized to go into court to seek a divestiture of the illegal 
merger. 

The Cuatrman. The distinguished Chairman of the Federal Trade 
Commission at our last meeting said that the Federal Trade Commis- 
sion would recommend that a sanction should be imposed by statute 
empowering the Department of Justice and/or the Federal Trade 
Commission to apply for an injunction seeking divestiture. He 
wanted it spelled out—Mr. Gwynne speaking for the Federal Trade 
Commission—wanted it spelled out in the statute. 

Mr. Jeute. In order to preclude any possible loophole, perhaps a 
penalty provision should be spelled out. At present, however, I am 
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of the same opinion as the chairman of our committee that most of the 
business executives of the Nation would be willing to discharge the 
duty properly. 

The CHatrMAN. Also the fact that the merger was consummated 
without satisfying the condition precedent of notice would probably 
make that merger illegal per se and everything that would flow from it 
would be illegal, like fruit from a poisoned tree, and I imagine that 
might be sufficient grounds for the Government to step in and seek 
divestiture. 

Mr. Jente. I have noted, Mr. Chairman, that in your bill introduced 
last week—was it—— 

Mr. Materz. H. R. 8332 

Mr. JEHLE. That you cen no penalty provision either. 

The Cuamrman. That is right. However, I certainly respect Mr. 
Gwynne’s point of view. He is a former member of this committee, a 
very astute lawyer and a very distinguished Commissioner. His views 
are ones that must be viewed with a great deal of respect. It may be, 
as you indicated, that it would be better to spell it out in a statute. 
am sort of feeling out the situation. 

Mr. JeHue. I am certain that if Chairman Gwynne makes it known 
to our committee that he would like to have such penalty provisions 
spelled out, Cha'rman Sparkmen would be most happy to amend his 
bill accordingly because we don’t want the FTC to say that we have not 
cooperated with it fully in this important matter. 

The CHarman. I don’t recommend that Senator Sparkman should. 
It is certainly a question that might occupy his and your attention so 
that we can get the best evidence possible on the subject. 

It is good to have this discussion as part of the legislative history— 
so the courts can tell what is in the minds of the Congress when it 
adopted certain language. 

Mr. Opom. I know it was the thinking of Senator Sparkman when 
he appeared at the last hearing that this was a condition precedent 
and if not met, the merger would be an illegal merger and could be 
set aside strictly on that basis. Of course, we realize that no one could 
take issue with the fact that if it were spelled out in the legislation, 
there would be no confusion about the matter. We will certainly make 
mention to the Senator of these remarks and I am sure he will take it 
under the necessary study. 

The CHairMan. You may proceed. 

Mr. Opom (continuing to read Senator Sparkman’s prepared state- 
ment) : 

I am also of the opinion that most people in the business world would be most 
cooperative with the efforts of the antitrust authorities to judge the competitive 
effects of a particular merger. Corporaions would willingly submit to the Federal 
Trade Commission and the Department of Justice such information as would be 
necessary for determination of the antitrust implications of an acquisition. How- 
ever, to insure the elimination of any loophole in the matter, I am inclined to 
believe that the prior notice provisions should be coupled with a reporting require- 
ment. 

On this point, your bill, H. R. 8332, seems to provide all necessary safeguards. 
The merger work of the antitrust agencies will be materially facilitated by the 
requirement of H. R. 8332 that merging corporations furnish the Federal Trade 
Commission and the Department of Justice ‘“‘with necessary data concerning the 
merger in accordance with regulations which are authorized to be promulgated.” 

Another bill which I have introduced should also be helpful in checking un- 
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lawful mergers and other anticompetitive practices prohibited by the Clayton 
Act. This bill, S. 2205, is designed to enable the Federal Trade Commission to 
achieve speedy and effective compliance with cease-and-desist orders issued under 
the Clayton Act. Since such orders may be issued in respect to illegal mergers, 
consideration of the purposes of the bill at this time is appropriate. 

I shall exp!ain how this bill will fortify the enforcement provisions of the 
Clayton Act. First, the enforcement procedures of the act are brought into 
line with those being used by the Commission to enforce orders issued under 
section 5 of the Federal Trade Commission Act. Second, violation of Clayton 
Act orders is made subject to the same civil penalties now applicable to viola- 
tion of Federal Trade Commission Act orders. 

Under existing law, an order issued pursuant to section 5 of the Federal Trade 
Commission Act becomes final and conclusive 60 days after its issuance, unless 
the respondent seeks review by a United States court of appeals. When court 
review is sought, the order will become final upon the court’s affirmance of the 
order. Once such an order has become final, either through lapse of time or court 
affirmance, its violation, for each and every day, is punishable by a fine of not 
more than $5,000. 

On the other hand, Commission orders issued pursuant to the Clayton Act do 
not become final by a lapse of time. Accordingly, in a case where a Clayton Act 
order is being flouted by the respondent, the Commission may informally attempt 
to obtain voluntary compliance. That course failing, the Commission is obliged 
to proceed to a United States court of appeals to prove that its order is being 
violated. Even after such proof is made, court enforcement of the order dves not 
necessarily commence forthwith. Instead, the court may decide to undertake 
what amount to de novo consideration of the antitrust issues in the case. Then 
the court may issue a formal decree adopting the Commission’s order as its own, 
Thereafter, enforcement requires the use of contempt proceedings for violation 
of the court’s decree. 

Bearing in mind that Commission orders pursuant to the Clayton Act are 
intended to remedy such grievous antitrust wrongs as monopolistic mergers, ex- 
clusive dealing arrangements, and unjustified price discriminations, efforts to 
obtain full compliance with such orders ought not to be fraught with such 
legalistic difficulties. After all, delayed justice in antitrust matters can only 
mean no justice at all to the small-business men who are so often the victims of 
the prohibited practices. 


Mr. Maerz. Has the Federal Trade Commission issued a report on 
S. 2205 ? 

Mr. Ovom. I think we have a copy of it available and with the chair- 
man’s consent we would like to have it introduced and become a part 
of the record. 

The Cuamman. We will be very happy to receive it and make it a 
part of the record. 

Mr. Opom. Thank you, sir. 

(The document referred to is as follows :) 


DECEMBER 16, 1955. 
Hon. HARLEY M. KItGore, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. 0. 


Dear Mr. CHATRMAN: Reference is made to your letter of June 22, 1955, ad- 
dressed to the former Chairman of the Commission, Edward F. Howrey, trans- 
mitting, for study and report thereon, a copy of S. 2205, a bill to amend section 
11 of the Clayton Act to provide for the more expeditious enforcement of cease 
and desist orders issued thereunder, and for other purposes. 

The proposed legislation would amend the Clayton Act so as to provide for 
the same degree of finality to, and the same means for enforcement of, orders 
issued under section 11 of that act as are provided for orders to cease and desist 
issued under the Federal Trade Commission Act. 

The Commission, for a number of years, has recommended to Congress the 
enactment of legislation to accomplish the purposes of S. 2205. The Commission 
believes that section 11 of the Clayton Act requires amendment to make orders to 
cease and desist issued thereunder more effective; to make legal procedures in 
their enforcement less costly; to bring about uniformity in the enforcement of 
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the Clayton Act and the Federal Trade Commission Act ; and generally, to permit 
fuller realization of the antimonopoly purposes of the Clayton Act. 

Both the Federal Trade Commission Act and the Clayton Act were originally 
drafted in 1914 to provide that every person against whom the Comumiission 
enters an order may, Without limitation of time, petition for 1:eview in one of the 
courts of appeals ; however, the Commission was not given the corresponding right 
of seeking enforcement of its orders by the courts of appeals until atter proof 
of a violation of its order subsequent to its entry by the Commission. The 
Federal Trade Commission Act was amended in 1938 to correct this deficiency. 

Under the present provisions of secticn 11 of the Clayton Act, the Commission 
is required to prove that the respondent has failed to obey an order before a 
court of appeals will order its enforcement. This means that unless the re- 
spondent chooses to appeal, an order of the Commission—entered after pro- 
tracted hearings and administrative adjudication—must dangle inconclusively. 
If the respondent does not choose to appeal (and relatively few respondents do), 
then the Commission must establish the existence of a violation, prove it to the 
satisfaction of a United States court of appeals, and apply for a decree of 
affirmance and enforcement. If a violation is proved, and if the validity of the 
Commission’s decision is upheld, then the court issues its decree requiring the 
respondent to cease violating the law. Thereafter, violations of the court decree 
is punishable in contempt proceedings. 

Thus, the Commission must prove one violation before it can issue its order. 
Then it must prove a second violation before it can get a court to issue a decree 
of affirmance and enforcement. And then, if the respondent still persists in vio- 
lating the law and a third violation is proved, he becomes subject to a penalty 
for the first time. 

To require the Commission to prove a violation of its orders before it can seek 
the intervention of a court of appeals for a determination of the validity of the 
order involves spending public money to reinvestigate and retry issues which 
previously have been litigated. Such unwarranted expenditures cannot be avoided 
under the law as it now stands. 

The proposed amendment insofar as it relates to the finality of orders issued 
under the Clayton Act is substantially the same as the amendment to section 5 
of the Federal Trade Commission Act in 1938. It would not, however, amend 
that portion of section 11 of the Clayton Act relating to the modification of orders 
issued thereunder as did the amendment to section 5 of the Federal Trade Com- 
mission Act. The last sentence in the second paragraph of section 11 of the 
Clayton Act provides that— 

“Until a transcript of the record in such hearing shall have been filed in a 
United States court of appeals, as hereinafter provided, the Commission or 
Board may at any time, upon such notice, and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any report or any order made 
or issued by it under this section.” 

The original Federal Trade Commission Act contained a similar provision in 
section 5, which was amended in 1938 to read as follows: 

“Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review 
has been filed within such time then until the transcript of the record in the 
proceeding has been filed in a circuit court of appeals of the United States, as 
hereinafter provided, the Commission may at any time, upon such notice and in 
such manner as it shall deem proper, modify or set aside, in whole or in part, 
any report or any order made or issued by it under this section. After the 
expiration of the time allowed for filing a petition for review, if no such petition 
has been duly filed within such time, the Commission may at any time, after 
notice and opportunity for hearing, reopen and alter, modify, or set aside, in 
whole or in part, any report or order made or issued by it under this section, 
whenever in the opinion of the Commission conditions of fact or of law have so 
changed as to require such action or if the public interest shall so require: 
Provided, however, That the said person, partnership, or corporation may, witha 
60 days after service upon him or it of said report or order entered after such a 
reopening, obtain a review thereof in the appropriate circuit court of appeals 
of the United States, in the manner provided in subsection (c) of this section.” 

Section 5 of the Federal Trade Commission Act was also amended to provide 
that after an order to cease and desist has become final by reason of failure to 
file a petition for review within the time allowed, the Commission may modify 
or set aside its order to the extent provided in the amendment quoted above. 
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These provisions of the Federal Trade Commission Act have been construed 
as authorizing and requiring the Commission to modify or set aside, in whole 
or in part, any report or order made or issued by it under section 5 of the Federal 
Trade Commission Act whenever conditions of fact or of law have so changed 
as to require such action or where the public interest shall so require, after 
affirmance and enforcement by a court, as well as before. In American Chain 
and Cable Company, Inc., et al. v. F. T. C. (142 F. 2d 909 (1944)), the Court 
pointed out that “orders of the Commission, like most administrative orders, 
ordinarily have relation to the future and not to the past; and with the passage 
of time their provisions may be rendered inappropriate by changing conditions. 
* * * The necessity for modification may be just as urgent in the case of an 
order which has been affirmed and ordered enforced by a [United States court 
of appeals] as in the case of one which has become final * * * by reason of failure 
to file a petition for review.” 

Conversely, the Supreme Court, in construing a provision in the National 
Labor Relations Act almost identical with that in the Clayton Act, held that 
the National Labor Relations Board, after seeking and obtaining a court order 
of enforcement of its order, in the absence of fraud or mistake, is not entitled 
as of right to have the remedial provisions of the decree set aside and the case 
remanded to it for prescription of relief which it deems more appropriate to 
enforce the policy of the National Labor Relations Act. (Jnternational Union 
of Mine, Mill € Smelter Workers, Locals Nos. 15, 17, 107, 108, and 111. (C€.I. 0.) 
et al. v. Eagle-Picher Mining & Smelting Company, et al., 325 U. S. 335 (1945).) 

Orders issued under section 11 of the Clayton Act, like orders issued under sec- 
tion 5 of the Federal Trade Commission Act relate to the future and not to the 
past, as the Court observed in the American Chain and Cable Company case. 
Clayton Act orders like Federal Trade Commission Act orders need to be mnodi- 
fied or set aside when conditions of fact or of law have so changed as to require 
such action or if the public interest so requires. The necessity for modification 
may be just as urgent in the case of a Clayton Act order which has been affirmed 
and ordered enforced by a court of appeals as in the case of an order which, 
under the proposed amendment, has become final by reason of the failure to file 
a petition for review within the time allowed. 

Since the determination as to whether or not an order issued by the Commis- 
sion needs to be modified or set aside is, in most instances, primarily a fact-- 
finding function involving the exercise of administrative powers, the Commis- 
sion is of the view that Clayton Act orders which have been affirmed and 
ordered enforced by courts of appeals should be modified or set aside, when 
the need therefor arises, in the same manner as Clayton Act orders which, 
under the proposed legislation, have become final without review by a court of 
appeals, may he modified or set aside. The amendment to the Federal Trade 
Commission Act in 1988 has proven to be appropriate and adequate to protect 
the public interest, as well as the rivhts of respondents, in cases where the need 
for modification or the setting aside of an order has arisen. The Commission 
recommends a similar amendment to the Clayton Act. 

The Commission strongly urges the enactment of legislation to amend section 
11 of the Clayton Act not only in the manner and to the extent set forth in 
S. 2205, but also by striking the last sentence in the second paragraph of section 
11 and inserting the following: 

“Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review 
has been filed within such time then until the transcript of the record in the 
proceeding has been filed in a court of apneals of the United States, as herein- 
after provided, the Commission or board may at any time, upon such notice and 
in such manner as it shall deem proper, modify or set aside, in whole or in 
part, any report or any order made or issued by it under this section. After the 
expiration of the time allowed for filing a petition for review, if no such petition 
has been duly filed within such time, the commission or board, as the case may 
be, may at any time, after notice and opportunity for hearing, reopen and alter 
modify, or set aside, in whole or in part, any report or order made or issued by 
it under this section, whenever in the opinion of the commission or board condi- 
tions of fact or of law have so changed as to require such action or if the public 
interest shall so require: Provided, however, That the said person may, within 
sixty days after service upon him of said report or order entered after such a 
reopening, obtain a review thereof in the appropriate court of appeals of the 
United States, in the manner provided in subsection (c) of this section.”, 
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and by inserting on page 5, line 3, of S. 2205, following the semicolon, the fol- 
lowing: 


“but the commission or board may thereafter modify or set aside its order to 
the extent provided in the last sentence of subsection (b) ;’. 

The Commission believes that enactment of the recommended legislation 
would be a substantial contribution to the effectiveness of sections 2, 3, 7, and 8 of 
the Clayton Act. 

By direction of the Commission. 

Sincerely yours, 
JOHN W. GwyNnge, Chairman. 


Commissioner Mason concurs in the foregoing recommendations except inso- 
far as the proposal to give finality to Clayton Act orders is in conflict with his 
minority statement on section 11 of the Clayton Act contained in the Commis- 
sion’s 1951 annual report to Congress. 


N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on December 14, 1955, and on December 15, 1955, the Commission 
was advised that there would be no objection to the submission of the report to 
the committee. 

Rosert M. ParrisH, Secretary. 


Mr. Opom (continuing to read Senator Sparkman’s prepared 
statement : ) 


I would like to observe that proof of the benefits gained from the extensive 
merger investigation conducted by your subcommittee is found in the product 
of your efforts, namely, the legislative proposals introduced. 

These bills reflect much serious study and hard work. 

My examination of your bills, H R. 5948, H. R. 7229, H. R. 8332, disclosed the 
existence of 3 important features which differ from or, rather, go beyond, the 
scope of my proposed legislation. The first feature, submission of mergers re- 
ports to the Federal Trade Commission and the Department of Justice, has 
already been touched upon. 

The second feature is found in your bill, H. R. 7229, which authorizes the 
Federal Trade Commission to seek a preliminary court injunction restraining 
consummation of any corporate merger pending final Commission action. In this 
measure, you are plugging what has proved to be a very serious loophole in the 
Clayton Act’s enforcement procedures against illegal mergers. 

Existing law prevents the Commission from moving against mergers prior to 
consummation and also, from taking action, after consummation, to preserve the 
status quo pending eompletion of administration proceedings before the Com- 
mission. Such an enforcement situation is clearly inconsistent with the view 
which you and I share in regard to the use of the Clayton Act as a means of 
preventing the consummation of illegal mergers. 

Furthermore, the Department of Justice now possesses similar powers under 
section 11 of the Clayton Act. Thus, the possibility of obtaining a temporary in- 
junction against a consummation of an illegal merger depends upon which anti- 
trust agency first decides to investigate the particular matter. H. R. 7229 would 
correct this unfortunate anomaly. 

The third feature also possesses much merit. This would be the provision, 
also found in H. R. 7229, granting the Federal Trade Commission authority to 
invoke equitable remedies short of divestiture in appropriate cases involving 
illegal mergers. 

Certainly, in judging how to eliminate the unwholesome competitive effects 
of a merger, the choice of remedies available should be more than divestiture or 
nothing. It can be readily conceived that less drastic remedies than divestiture 
can serve the interests of competition most beneficially. 

Now, there seems to be one other meritorious recommendation for amendment 
of section 7 which neither you nor I have yet put into the form of a bill. This 
recommendation is that section 7 be applicable where either the acquiring or the 
acquired corporation is in interstate commerce. As your committee has been 
advised, the experience of the Federal Trade Commission in the administration 
of section 7 has revealed a loophole which is most noticeable in the baking and 
dairy industries. Under existing section 7 provisions, the acquired corporation 
must be interstate commerce in order to vest jurisdiction in the Federal Trade 
Commission. However, the Federal Trade Commission states that the “tre- 
mendous expansion of many interstate dairy and baking corporations has re- 
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vealed a continuous pattern of acquisitions of purely intrastate corporations 
which, while individually not of great significance, are of the gravest competi- 
tive significance from a cumulative standpoint.” 

Another important reason fer adopting this proposal would be to assure 
speed in judgment of mergers. Probing for evidence of interstate transactions 
by each of a number of small corporations imposes an unnecessary burden, 
particularly in the normal case where acquisitions are by a national corporation 
clearly engaged in interstate commerce throughout the United States. Anticipat- 
ing the caveat that this amendment would bring within the purview of section 
7 many insignificant mergers, I wish to point out the statutory requirement of a 
reasonable probability of substantial effect upon competition. 

In reviewing the legislative proposals to increase the effectiveness of section 
7 of the Clayton Act in checking mergers, it seems to me that there are 7 recom- 
mendations, namely: 

1. Application of section 7 to bank mergers accomplished by asset acquisition. 

2. Requirement of prior notice to Federal Trade Commission and the Depart- 
ment of Justice by corporations planning a significant merger. 

3. Compulsory submission of report to Federal Trade Commission and the 
Department of Justice by corporations planning to merge. 

. Premerger injunctive powers for the Federal Trade Commission. 

. Fquitable remedies in addition to divestiture in merger cases. 

. Finality of Clayton Act orders. 

. Application of section 7 where either acquiring or acquired corporation is 
in interstate commerce. 

In my judgment, these seven legislative recommendations constitute a sound, 
constructive, and well-balanced program for improving the administration and 
enforcement of the Clayton Act. 

Evidence of this may be found in the apparently unanimous endorsement given 
these proposals by the antitrust agencies. 

Accordingly, I intend to introduce shortly, a bill embracing all of these pro- 
posals. While it may be that committees of Congress will wish to consider the 
proposals individually, I nevertheless, believe that an omnibus bill will repre- 
sent what action Congress should take to control the merger activity now 
menacing the economic life of our Nation. 

In conclusion, I would like to say that I shall give full support to the 1957 
budget recommended for the Federal Trade Commissien. I have noted that 
about $1,250,000 has been earmarked for merger study and enforcement. This 
sum compares somewhat favorably with the $1,500,000 spent during fiscal 1955 
by the Commission in dealing with antideceptive practices. Certainly, the 
grave competitive threat presented by the increasing rate of mergers warrants 
as much attention as deceptive advertising practices. 


The Cuarrman. I want to read into the record at this point, in view 
of the fact that the Senator has made reference to appropriations for 
the Federal Trade Commission, the following letter I have just re- 
ceived from the Chairman of-the Federal Trade Commission, Mr. 


John W. Gwynne. 


“15 St 


JANUARY 16, 1956. 

Dear CHAIRMAN CELLER: This morning you requested that I advise you as to 
the exact increase in appropriation requested by the Federal Trade Commission 
for enforcement of the Celler-Kefauver amendment to the Clayton Act. The 
amount is $951,500. It is contemplated that during the fiscal year 1957, if the 
request is granted, $1,250,000 will be expanded by the Commission in the enforce- 
ment of this amendment. With this increase, the total appropriation for the 
Federa! Trade Commission would be $5,500,000. 

In accordance with your request, copies of this letter are being furnished to 
every m?-mher of the House Judiciary Committee. 

We of the Federal Trade Commission very much appreciate the offer of assist- 
ance made hy you and the members of your committee in connection with our 
budg°t request. 

With kind regards— 


Thank you very much, gentlemen, we appreciate your coming here 
and giving us vour good counsel and advice on this matter. 

Mr. Opom. Thank you, Mr. Chairman. And I know I speak for 
Senator Sparkman in extending his thanks for your inviting him to 
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appear before this committee which is doing such yeoman service—to 
use your term 

The CuarrMan. I might say here, that there is a very creditable 
liaison between you gentlemen and the other members of the staff of the 
Senate Small Business Committee and our staff. It is always praise- 
worthy to have that kind of cooperation. 

Mr. Ovom. We have certainly found members of your staff most 
cordial and we appreciate the opportunity to cooperate with them at 
any time. 

The Cuarman. Thank you very much. 

Mr. Jack Jennings. 

Mr. Jennings, you might proceed. Give your name and your 
affiliation, please, to the stenographer. 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASH- 
INGTON OFFICE, COOPERATIVE LEAGUE OF THE U.S. A. 


Mr. Jenninos. Yes, sir. I am Jack Jennings, assistant director 
of the Washington office of the Cooperative League of the U.S. A. 

I wish to preface this statement by saying that I am sorry your 
friend and mine, Jerry Voorhis, was not able to be here today. 
Likewise with Mr. Wally Campbell who is director of our Washington 
office, whom most of you know very well. 

I would like to say further, Mr. Chairman, that this statement has 
a number of footnotes and references which for the sake of conserving 
time I would like very much to be incorporated, but which I shall 
not read. 

The Cuairman. That is perfectly all right. That will be done. 

Mr. Jennincs. Thank you. 

Through one or another of our member organizations, nearly all 
of the 13 million United States families who own co-ops are represented 
in the Cooperative League. These 13 million families are 3 times as 
numerous as all the families that have invested in corporate shares 
listed on the Nation’s stock exchanges. Indeed, we know of no larger 
group of owners of United States business enterprise. 

These people have accepted their share of responsibility for the 
health of our economy. They have invested their money, their ener- 
gies, and their loyalties to make co-op business succeed. They not 
only have a tremendous stake in our economy. They also are de- 
termined that our economy shall be free and competitive. 

The President, in his recent state of the Union message, praised “our 
competitive enterprise system.” It has, he said, “developed our re- 
sources” and “marvelously expanded our productive capacity.” 

Whenever Congress has undertaken the task of writing economic 
policy, it too has sought to perpetuate a free and competitive econ- 
omy—an economy open to the free entry of new concerns, an economy 
where businesses effectively compete for the consumer’s dollar, an 
economy characterized by a market place where no single producer or 
group of producers has overweaning power. 

Perhaps the finest expression of this policy is contained in the Sur- 
plus Property Act of 1944 (58 Stat. 765). Here Congress set forth 
its purposes in clear, positive, and unmistakable language 

To give maximum aid to the reestablishment * * * of free independent private 


enterprise, development of the maximum number of independent operators in 
trade, industry. and agriculture * * *; 
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To discourage monopolistic practices and to strengthen and preserve the 

competitive position of small business concerns in an economy of free enterprise ; 
nd 
7 To foster the development of new independent enterprise. 

Unfortunately, despite the praise which Government officials have 
from time to time lavished on the concept of a free, competitive econ- 
omy and despite the clearly announced policy of Congress, economic 
freedom is languishing in the United States. It is not dead, but it is 
dying. 

Primary responsibility for our emaciated competition must rest 
on powerful leaders of the business community who have sought in 
every conceivable manner to thwart the clear purposes of Congress 
and to impose on this Nation an economic oligarchy which is destroy- 
ing not only economic freedom but political democracy and personal 
liberty as well. 

Government administrators—some who are timid, some who are not 
imbued with the philosophy of economic competition, and some who 
have permitted themselves to be seduced by these economic oligarchs— 
must also share responsibility for the decline of competition in Amer- 
ica. 

Competition’s struggle for survival can be advanced in many ways. 
On the positive side, we need many more people who are willing to 
accept economic responsibility—people who will join with their 
nel shave to meet common economic needs, invest some of their modest 
resources in enterprises to serve these needs, and exercise democratic 
control of these businesses. 

I assure you that cooperatives throughout this Nation are doing 
much to recruit additional millions of families who are willing to ac- 
cept such broad responsibilities, and, through whose efforts, a free 
economy may yet survive. 

Congress, independent agencies, and executive departments can also 
do much to encourage our economy’s return to health and vigor. Fed- 
eral loans to rural electric co-ops have established a competitive influ- 
ence in one tightly controlled industry. 

Other Federal loans to farmers and their co-ops have thwarted 
monopoly control in the oil and fertilizer industries. Wise policies in 
offshore oil development of Federal reserves, in atomic energy, in wa- 
ter resource development, in defense purchasing, and in taxation can 
also help lift a free economy off its sickbed. 

There is also a negative side to competition’s struggle for survival, 
and here Government has its historic role of policeman. Firms must 
not be permitted to conspire together for monopoly advantage by divid- 
ing up markets, fixing prices, or establishing output quotas. 

Large nationwide firms must not be permitted to cut prices in one 
area after another so as to drive their competitors, one by one, into 
bankruptcy. They must not be permitted to seek discriminatory price 
advantages from their suppliers nor offer discriminatory price ad- 
vantages to a few of their customers. In addition, firms must not be 
permitted to wipe out competition by gobbling up other existing en- 
terprises. 

I might add here that we certainly would favor increased funds 
for this police force, which is our FTC, always, of course, providing 
that the FTC itself is sympathetic to this type of protection. 
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A year ago, we knew we were in the greatest wave of corporate merg- 
ers since World War II. This past year, mergers outdistanced any 
¢ year since 1930. Not in 25 years have we been faced with this prob- 
| jem in the dimensions it presents today. 
| The intent of Congress seems abundantly clear. Through the 
Kefauver-Celler amendments of 1950 to our basic ¢ antimonopoly stat- 
utes, the Federal Government’s top law-enforcement agency was given 
the power to prohibit one firm from acquiring the “stock or assets 
of another firm when the effect of such acquisition “may be substan- 
tially to lessen competition or to tend to create a monopoly.” Yet 
almost since the time Congress laid down this policy, the pace of cor- 
porate mergers has moved steadily upward. 

Take the dairy industry as an example. Dairy mergers from the 
end of 1950 to the end of 1954 amounted to 75. This, mind you, was 
the 4-year period after the new antimerger law had become effective. 
During that time not a single complaint was filed against the dairy 
corpor ‘ations which absorbed smaller companies by either the Justice 
Department or the Federal Trade Commission. I would like to deal 
more directly with this in just a moment. 

Mr. Mituican. Mr. Chairman. 

The Cuarrman. Yes. 

Mr. Mitiican. I would like to ask this question on these mergers of 
dairies. 

Are most of the acquired companies in interstate commerce or would 
you classify them as being in intrastate commerce ? 

Mr. Jenninas. As I review the record, I would say that most of 
these dairies, dairy companies acquired by the larger corporations have 
been small enterprises, mostly family enterprises, which probably did 
not reach across State lines. 

Mr. Minuican. In other words you would say most of them are 
within intrastate commerce ¢ 

Mr. JENNINGS. Yes, sir 

Mr. Munziean. Thank you. 

The Cuarrman. Then of course they might not have been ee 
to the Celler-Kefauver Act because they must be, must they not, i ; 
interstate commerce ¢ 

Mr. JENNINGS. You are possibly right. I had not read that into the 
bill. 

The CuarrmMan. I want to be fair to the FTC in that regard; where 
it comes to some of those dairy mergers there may be excuse for not 
moving as rapidly or as vigorously as you want. 

Mr. Jenninos. Isn’t it true that if that is the case, it points up a 
weakness in the amendment? 

The Crarmman. Yes, recommendations have been made only on 
Monday by Mr. Gwynne that we strengthen the amendment in that 
regard so that even where the acquired corporation is in intrastate 
commerce, action could be taken provided there is the requisite effect. 

Mr. Materz. Mr. Jennings, possibly—I don’t know—some of these 
mergers could have been prosecuted under section 2 of the Sherman 
Act by the Department of Justice, as constituting attempts to mo- 
nopolize. 

Mr. JenNriNGS. Particularly in cases where they went in and prob- 
ably bought the largest company in a given city or a given area and 
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then later on acquired the second largest so that they would not have 
any competition. 

Mr. Maerz. The degree of proof required by section 2 of the Sher- 
man Act is much more difficult than that required by the Celler- 
Kefauver Act and that may be one of the reasons for the recommenda- 
tion this past Monday. 

The Cuamman. And we in our report rather criticized their fail- 
ure to vigorously proceed. When we used the words “Department 
of Justice and FTC” we did not use them in any partisan sense; we 
aimed our shafts at both the Democratic as well as the Republican 
administration of these agencies. 

Mr. Jenninos. Yes, sir. This 4-year period spanned across two 
administrations. 

Mr. McCutzocn. Mr. Chairman, I would like to ask Mr. Jennings 
this question, since I presume the ultimate thing in which we are in- 
terested is the effect on the consumer. Have you or has your organiza- 
tion made a study of the results on the prices to the consumer after 
these margers in the dairy industry took effect ¢ 

Mr. Jennincs. It has been rather difficult to determine the ultimate 
effect. We feel that the ultimate effect has been against the con- 
sumer because as you study the dairy industry you find the price 
spread between what the farmer gets and the consumer pays has 
been widening as it has in many other food products over the years. 

Mr. McCuttocn. Do you say that it has? 

Mr. Jennrnos. It has. 

Mr. McCutxocu. Do you attribute the widening of the margin be- 
tween what the farmer gets and what the consumer pays to the mergers 
in the dairy industry ? 

Mr. Jenninos. I would say this, that it is the result of the weaken- 
ing of the farmer’s bargaining power which means simply that farm- 
ers have not been org: anized to the extent that the dairy industry has 
been organized. We have not encouraged farmers’ organizations as 
much as we have encouraged mergers, if you want to put it that way. 

Mr. McCutzocu. Has this spread increased more rapidly in the 
communities where these margers have taken place than where mergers 
have not taken place ? 

Mr. Jennitnos. I would guess that is true. I don’t know. 

Mr. McCutiocn. You don’t know. You have not made the factual 
study so you can give us dependable information on this subject? 

Mr. Jenntnes. That is right. 

Mr. McCutiocn. As a matter of fact, there is not too much com- 
petition in the sale of dairy products at retail regardless of whether 
there are few or many competitors ? 

Mr. Jenninas. ‘That is right. 

Mr. McCutiocn. The milk marketing legislation and rules and 
regulations and protection that various legislative bodies from the 
national or down have thrown around milk marketing has sub- 
stantially lessened competition, hasn’t it? 

Mr. Jennrnes. Most of those regulations with the exception of 
States like Virginia have been for the protection of the farmer, but 
as is the case of all regulations, they soon become obsolete. In other 
words. the situation, the economic situation, when those regulations 
were first promulgated, probably was such that they offered a fair 
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opportunity for farmers, but those have become outdated, particularly 
in a rising economy. 

Mr. McCuttocu. Would you agree for the record that those laws 
and rules and regulations pursuant thereto have had some substantial 
effect in lessening competition in the dairy industry so far as the 
price the consumer pays is concerned ¢ 

Mr. Jenninos. No, I would say—I assume you mean the Depart- 
ment of Agriculture milkshed arrangements—they have had effect 
on the production end, not particularly on the consumer end. 

Mr. McCutvocn. Is that the conclusion of your organization 

Mr. JenniNGs. I would guess that it parallels the concept of my 
organization. 

The Cuatrman. Proceed. 

Mr. JeNNiNGS. In the Kefauver-Celler amendments, Congress did 
not undertake to prohibit mergers. It sought only to prohibit those 
which “substantially lessen competition or tend to create a monop- 
oly.” 

As I understand this, Congress sought here to distinguish bet ween 
mergers for efficiency and mergers for power. There is no question 
but that some mergers result in more efficient use of raw materi: ils, 
permit integration ‘of production processes, and allow vertical organ- 
ization of manufacturing and distribution so as to cut costs and 
put a better product on the market at a lower price. 

But this is not the effect of most. corporate mergers today. Most 
mergers seem indeed to result from bold, naked grasping for economic 
power quite unrelated to any business efficiencies that will result. 

One type of merger, better than any other, illustrates what I mean. 
Textron American—itself the product of three textile firms’ merger— 
has entered the electronics business and is getting set to take over the 
international cable business of Western Union Teleeraph Co. 

ACF-Brill Motors of Philadelphia, also a product of previous mer- 
gers, has recently merged a food wholesaler and the three food chains 
in Michigan and Oklahoma into its corporate structime. re~wstedly to 
avoid taxation of its bus operations disposal. Philadelphia and 
Reading Corp., a leading hard coal producer, has purchased the 
assets of Union Underwear Co. 

As George Shea says in the Wall Street Journal, this type of 
merger— 
strikes an old fogey with a sense of complete bewilderment. 

Rail equipment builders enter the road machinery and electronics field: a 
chemical concern proposes marriage to a washing machine maker. A coal- 
mininz organization acquires oil, shipping, construction machinery, and machine 
tool firms. A construction contractor acquires a steel mill and a paintmaker. 

This type of merger exhibits no search for operating efficiency, for 
vertical integration, for fuller employment of factory and tool invest- 
ment, or for product research and improvement. Here only is a naked 
grab for economic power. 

A second, and perhaps more distressing, type of merger is that which 
involves giants in separate fields of economic endeavor. Monsanto 
Chemical Co. ennounced its intention 6 months ago of acquiring the 
$210-million Lion Oil Co. Sperry Corp. has merged with Remington 
Rand. 

Our apologies for bigness in business have made much of their theory 
of competition among giants. They tell us not to be alarmed at con- 
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centration of ownership in steel because steel must meet the compe- 
tition of aluminum, copper, and plastics. But how can we rest easily 
when giants in oil and chemicals take over the Nation’s synthetic rub- 
ber industry ? 

A third type of merger is excused on the basis of a manufacturer’s 
need to “round out a line” of products. This “full-line fever” has re- 
cently hit the electric appliance industry, and the patient is on the 
same road to oligopoly that the auto industry traveled two decades ago. 
The result is not health, but ultimately industrial stagnation. 

Avco has acquired Crosley and Bendix. Admiral has purchased 
Stewart-Warner. Kelvinator has bought Altrofer Bros. Union 
Chemical & Materials merged with Easy Washing Machine and sold 
out to Murray Corporation of America. Today, we are assured by one 
management consultant, there are few single-line appliance makers 
who are not for sale or seeking a merger. 

When Whirlpool and Seeger merged recently with Radio Corpora- 
tion of America’s Delaware ‘appliance division, the Nation’s antitrust 
chief made an altogether revealing statement. Competition to the 
new firm, he said, will come from other big firms, “like General Mo- 
tors or General Electric” and therefore the merger was not one which 
“may substantially lessen competition nor tend to create a monopoly.” 

I submit that when competition in America comes to depend for its 
survival upon the sufference of a few giant firms, its lifeline is but a 
tenuous thread. 

The Cuarrman. Let’s take that question of Whirlpool and Seeger 
merging with Radio Corporation of America. Do you think that was 
a violation of the Celler-Kefauver Act? 

Mr. Jenninos. I would certainly like to know more about it. My 
reaction immediately is that the appliance industry as a whole is cer- 
tainly getting into the hands of fewer and fewer companies and I 
don’t think that is good for our economy. Whether we pick out just 
one organization 

The Cuarman. It isn’t a question of what is good or bad for the 
country. I asked the specific question whether the Celler-Kefauver 
Act covers that kind of merger. 

Mr. Jennines. Aren’t all three of these in interstate commerce? 

The Cnairman. Even so. I don’t know whether that is a substan- 
tial lessening of competition in a given area. I don’t know. 

Mr. Jenninos. Don’t you think it would be well if these companies 
had to come to the Government and justify their merger plans before 

rather than after the fact ? 

The CHatrmMan. That is not free from doubt in my mind. 

Mr. Jennrnes. Then we would know. 

The Cuairman. I beg your pardon? 

Mr. Jennines. Then we would know whether the merger itself 

The CHarrmMan. Every merger is bound to lessen “competition. 
Then you have the question of substantially lessening competition. 
As to that reasonable minds might differ. 

Mr. Mriuuicgan. Mr. Chairman. 

The CHairMan. Yes. 

Mr. Miuuiean. As to these conglomerate mergers you were refer- 
ring to between companies in different fields, many comments I have 
run into do not think of them as diminishing competition in a specific 
section of the country. What do you think about that ? 
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Mr. Jenninos. I think this points up a fallacy in our taxing laws. 
We are all familiar with Mr. W olfson, and Mr. Wolfson’s whole 
attack on growth in his own economic power is to go into a company 
with quite a lot of working capital and a good organization, let us 
say, that may be suffering for tax purposes and may ‘be the stock price 

of that company is down. 

So he finds that he can buy up that company for maybe 50 percent 
of its true value. And that is primarily what has happened where 
these other industries take over varied corporations which have noth- 
ing to do with their particular manufacturing problems. For exam- 
ple, Textron American went up into New England and bought a 
conan of textile plants, largely family affairs, that had a lot of 
money on hand, the family wanted to retire. They went in and 
bought the company for about 50 percent of what it was actually 
worth, took the losses which had been accrued to that corporation 
because of bad business operations say during 2 or 3 years prior, ap- 
plied those losses to its own tax statement, closed the plant and left 
town. They could do that profitably. 

Mr. Miuiean. There is no question that the loss carryover provi- 
sion has had a lot to do with a lot of mergers. 

Mr. Jenninos. That is right. 

The Cuatrman. May I ask, what can we do about these conglom- 
crate mergers? Of course we certainly should address ourselves to 
this tax advantage which is encouraging some of these conglomerate 
mergers but beyond that what can this committee do? 

Mr. Jenntnes. That is a very good question, and I don’t know. T 
one t have all the answers. I should think that if we can get a good 
law dealing with mergers, that there certainly would be provisions in 
that particular law which would raise questions of this kind to more 
or less guide the corporations involved. 

in other words, let them think twice before they take on another 
company that has nothing to do with the business they are in. I don’t 
think it should be outlawed. I think in some cases this is good. I cer- 
tainly would not want a law that would just restrict a manufacturer 
to one single line operation. I don’t think that would be good. There 
ure questions involved whether it is feasible for a pottery plant to take 
over a food manufacturing industry. 

Mr. McCuttocu. Mr. Chairman, I would like to ask a question right 
there. 

You wouldn’t want this committee to believe that you are of the 
opinion that we should set up some governmental agency to pass upon 
the feasibility of mergers would you; from the standpoint of size 

alone or from the st: andpoint of unrelated activities ? 

Mr. JENNINGS. Well, as I said a while ago, I don’t think we can 
come up with a law which would prevent a given corporation from 
buvi ing another given corporation under certain circumstances. 

I do think that the burden of proof, the justification for a given 
marger, should be up to the corporations involved rather than the ‘Gov- 
ernment itself. Then when they come in here with their bill of par- 
ticulars and say now, “Fellows, we want to merge and we have the rea- 
sons for it, we are not going to cut effectively into a given market, and 
we are not going to raise the cost to the consumer and so forth,” then 
the Government can say “Well, go ahead.” 
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Mr. McCunsocu. Then, could I conclude that you have no addi- 
tional tests by which it can be determined whether a merger is proper 
or improper 1n addition to those that we have now, which are used over 
and over again; namely, that if there is not a substantial lessening of 
competition there is no objection to mergers generally ? 

Mr. Jenninos. That’s right. 

Mr. McCuttocu.That’s all. 

The Cuairman I want to clear up what might be a misapprehen- 
sion. The Celler-Kefauver Act undoubtedly applies to conglomerate 
mergers, there is no question about that. 

Proceed. 

Mr. Jenntnos. Eight months ago, Federal Trade Commission re- 
leased a 235-page study of corporate mergers. Much information in 
the report is Vi aluable. It dise ussed four reasons why firms merge: 
(1) Small firms’ inability to secure finances for expansion, (2) surplus 
cash in the hands of acquiring companies, (3) aged owners who want 
to retire, and (4) various savings under our tax laws. 

But what the report did not discuss was the effect of mergers on 
competition and economic freedom. This is the all- -important ques- 
tion. Having failed to make this determination, it seems to me that 
“TC rather lightly dismisses one answer to the merger problem that 
has been suggested. 

This suggestion is that Federal statutes should shift the burden of 
proof from Federal enforcement agencies to the firms contemplating 
the merger. 

No longer should the ¢ rovernment be required to show that the effect 
of a proposed merger “may be substantially to lessen competition or to 
tend to create a ‘monopoly.” Rather, firms contemplating merger 
should be required to show affirmatively that their action will not les- 
sen competition nor create monopoly. 

This suggestion FTC says—and I am not sure that I heard Chair- 
man Gwynne deny this the other day, although you may know this— 
imposes too heavy a reporting burden on merging firms and too heavy 
a processing load on FTC. 

There may be other and better arguments against this proposal, but 
balanced against the unquestioned threat that many mergers pose to 
such economic freedom and competition as still exist in our economy, 
FTC’s argument seems fatuous and ephemeral. 

Mr. Marerz. Mr. Jennings, I take it what vou are recommending is 
an advance approval requirement by the FTC before a merger can be 
consummated; is that correct ? 

Mr. Jenninas. That is correct. I am not familiar with the FTC 
position on that. 

Mr. Maerz. Do you know when the FTC commented on an advance 
approval requirement ? 

Mr. Jenninos. I don’t have a clipping on this, but as I recall there 
was some discussion after this report was issued, and somebody in the 
FTC said that this was not a workable proposal. 

I don’t have that newspaper clipping. I am sure it was in the 
papers. 

Mr. Maerz. I take it it was not testimony before this subcommittee. 

- JENNINGS. I don’t think so. 

do not suggest that even the most effective attack on the rising 
A seb of corporate mergers will, of itself, restore the health of our 
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economy to red-cheeked competitive vigor. The Federal Government 
needs to do much more to actively encourage competition, not the least 
of which must be to imbue our administrative agencies with a per- 
vasive and fundamental attachment to the principles of competition— 
what Professors Adams and Gray call a whole, new philosophic 
reorientation. 

But until we approach the problem of mergers with a clear under- 
standing that they generally entail, not a search for economic efliciency, 
but a grab for economic power, we shall not have begun the struggle 
to restore competition. 

Too long we have let the ancient axiom of Lord Acton—that “power 
corrupts and absolute power corrupts absolutely”—slide off our 
tongues in mere lipservice. It must become a cardinal principle of our 
economic philosophy. 

We hope that a new bill will eme rge at the end of these hearings 
which will incorporate parts of H. R. 7229 and H. R. 6748. We feel 
strongly that a provision should be ade in the law to require the 
principals contemplating mergers to justify their proposed action 
before proper agencies of the Government. This, of course, puts the 
burden of justification not on the Government but on the corporations 
involved. 

It is difficult, if not impossible, under present laws to close the barn 
door after the horse is stolen. ‘There are other features of the two bills 
which we endorse and hope will be carefully considered by this com- 
mittee. 

Mr. Chairman, to illustrate what has happened over the years when 
certain corporations have virtually gained control of the very life 
stream of a segment of our economy, I would like to take as a case 
history the dairy industry. 

This industry is probably typical in showing how hundreds of 
small companies are swallowed up by what later become giant cor- 
porations. 

Needless to say, competition lessens as smaller businesses become 
controlled by the giants—and the fewer the giants, the easier it is for 
them to dominate a given field. 

As I mentioned a moment ago, mergers have continued at a fast clip 
in the dairy industry even since the enactment of the new antimeger 
law. In the dairy industry alone 75 mergers have occured between 
the end of 1950 and the end of 1954. 

The fact that neither the Department of Justice nor the Federal 
Trade Commission has filed a complaint seeking an injunction against 
any of these mergers indicates that neither agency considers these 
mergers as possible violations of the new law. 

Yet consider these facts. 

The largest dairy firm in America is National Dairy Products Corp. 
It is the result of mergers of more than 400 small independent firms. 
Even after the antimerger law passed, National Dairy acquired at 
least seven additional corporations. Second largest dairy concern 
is Borden Co. It is a combination through merger of some 550 pre- 
viously small independents. It has acquired 11 corporations during 
the 4 years following the antimerger law enactment. Another large 
dairy corporation is Foremost Dairies which has set the record among 
all United States corporations of all kinds for the number of mergers. 
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Since the antimerger law was passed, Foremost has absorbed 49 pre- 
viously independent dairy firms. 

Mr. McCutnocu. I would like to ask a question there. In the cities 
where a merger has taken place between Foremost and some other 
company, did that leave Foremost as the only distributor of dairy 
products in the locality ? 

Mr. Jenninas. Not the only one, but as I point out in these foot- 
notes, in many cities over the country, 1 of these 3 firms controls better 
than 50 percent of the bottled milk or the distribution of fluid milk in 
those particular cities. 

Mr. McCuttocn. Does the fluid milk sell at the same price by what- 
soever company it is sold¢ Is there any competition pricewise in 
bottled milk in any metropolitan area that you know of ? 

Mr. Jennies. Well, there is certainly competition here in Wash- 
ington. 

Mr. McCutsocn. Pricewise? 

Mr. Jenninos. Yes. 

Mr. McCunx.ocu. Is there competition pricewise here in Wash- 
ington ¢ 

Mr. Jennrnos. I would say up until almost a year ago there was. 
Right now the competition is very very small. The only real com- 
petitor to the big companies in this area now pricewise is High’s, and 
he is having trouble over in Virginia. 

Mr. McCuriocn. Therefore if three milk companies deliver milk 
out X street, the consumer will pay the same price whether he buys 
from A, B, or C¢ There is no competition pricewise whatsoever ? 

Mr. Jenntnes. That is as I understand it. 

Mr. McCuttocn. Do you know of any community in America ‘in 
which there has been a dairy merger where the price to the consumer 
has increased out of proportion to the increase in other communities ? 

Mr. Jenntnos. I don’t know of any as a specific example but, if you 
take the whole picture, certainly the lack of competition is shown in 
the fact that in our largest milk markets people are paying as high 
as 25 to 26 cents a quart for milk. 

Mr. McCutiocn. Do you have any proof that that is caused in any 
manner whatsoever by these mergers ? 

Mr. Jennincs. How else can you explain it ? 

Mr. McCutsocn. Well, the cost of a product is determined by many 
factors. There are some things that I buy on which I think the price 
is rather substantial, but 1 know of no particular mergers in the field 
of industry which manufacturers the item. I would think if 4 
dairies were delivering bottled milk down my street and mergers would 
result in only 2 delivering down that street, that there would be some 
efficiency caused by that merger because there would only be half as 
many drivers and half as many trucks going down my street. 

That might be an oversimplification, but that is one of the things I 
had in mind. 

Mr. Jenntnos. I could tell you an example of that where that did 
not work out. In the Minneapolis area there is a large dairy concern 
which is a cooperative, and that dairy organization started out many 
years ago with the emplovees of the dairy plant itself as the owners, 
and then later on they realized the v: alue of making it a true ¢ oonerative 

rather than what we call a producers’ cooperative, so that they also 
brought in the farmers as owners. So it essentially stands today as a 
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producer-consumer cooperative. In the Minneapolis area, this com- 
pany, this co-op, happens to be so strong in its position that it has 
influenced both the price of milk to the farmer and the price to the 
consumer. And if you will study the Department of Agriculture 
figures over the years, you will find that Minneapolis, almost without 
exception, is a low-cost milk area for consumers. 

Yet it ranks the highest, or near the highest, for price to the 
farmers. And we say that Minneapolis is no different from any other 
lage city over the country, unless there are long pipelines that have 
to ‘be erected in order to serve a given city. 

Mr. McCuttocn. Could the tax benefits have e any influence on that 
milk price by the cooperative which you mentioned ¢ 

Mr. JenniNos. Very little. As a matter of fact, the money made 
by that dairy operation is not given directly to the consumer as in 
most co-ops, it is given to the city itself, to organizations in the city 
which improve the community, for the city parks, for the Girl Scouts, 
and those organizations which better the community. 

So that the tax advantage, if there was one, would be certainly 
greater if the city were to tax this particular organization for the 
operation of these various parks and what not. It would certainly 
be less than if the co-op voluntarily turns the money over in addition 
to its regular tax bill. 

The CuarrMan. We might proceed with your statement. 

Mr. Jenninos. In a number of large cities, each of these companies 
handles better than 50 percent of the fluid milk. To a lesser degree, 
the same can be said of nine other dairy companies. Up until the 
end of 1954, no legal action had been taken against any of these com- 
panies under the antimerger law. 

Exhibit A lists a dozen top companies and their acquisitions dur- 
ing the 4-year period following passage of the antimerger law. It 
is important to consider mergers of ice cream, cheese, and butter 
companies, as well as other milk processing companies, since they are 
highly relevant to the question of a company’s market control. All 
of these products, of course, are prime markets for fluid milk. 


NATIONAL DAIRY PRODUCTS CORP. (DELAWARE) 


Now let us take a closer look at National Dairy Products Corp. 
It is the largest of the dairy teks ‘with net sales in 1954 of $1.2 bil- 
lion. It had assets of $446.5 million. Its profits in 1954 ran in excess 
of $75 million before taxes, a profit rate of 30 percent of stockholders’ 
equity. This incidentally was $67.4 million in capital stock, plus 
$201 million of earned atid capital surplus. 

Formed in 1923 by the merger of two large dairy companies, Na- 
tional 

Mr. McCutiocn. I would like to ask the witness what the profits 
were after taxes. 

Mr. Jenntnos. It would be about 50 percent of this figure of course. 

The CHarrman. Proceed. 

Mr. JENNINGS. Dairy has since acquired and merged more than 
400 other similar companies in the United States. It also owns ap- 
proximately 90 operating subsidiaries—some in Canada, Australia, 
England, and Germany. 

74456—56- 
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National Dairy holds some of the better known names in the East, 
including Southern Dairies, Washington, D. C., Breyer Ice Cream 
Co., Cloverleaf Creameries, and Kraft Foods Co. Here in Washing- 
ton its milk distributing subsidiary is Chestnut Farms-Chevy Chase 
Dairy Co., a product of a merger. The breakdown of sales ty class 
of product of National Dairy for 1952 was as follows: 
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Under miscellaneous come such items as malted milk, evaporated 
and condensed milk, salad products, and eggs. Fluid milk sales of 
National Dairy Products Corp. cover all States in the East, Midwest, 
and South. 

National Dairy acquired or merged at least 8 other United States 
corporations from early 1948 to the end of 1954. Seven of these ac- 
quisitions were made after the passage of the antimerger law. See 
exhibit B. 

The Cuamrman. Where is exhibit B, what page ? 

Mr. Jenninos. It follows the footnotes at the end of the statement 
and is the second exhibit. 

The Cuatmman. I see. 

Are firms that have been acquired intrastate firms primarily ¢ 

Mr. Jenninos. Some of these are interstate. 

The Cuatrman. All right. 

Mr. Jenninos. Firms acquired by National Dairy in the year 1955, 
if any, were not known at this writing. 

Federal Trade Commission réeatds show the asset size of only 1 of 
the 7 companies. National Dairy’s net property account (fixed assets 
less depreciation) totaled $160 million at the end of 1950. Four years 
later this had grown to $246.4 million, including amounts charged off 
to depreciation since 1950. Thus, during the 4 years National Dairy 
invested $86.4 million in additional plants and equipment, a substan- 
tial but unknown portion of which resulted from acquisition of the 
fixed assets of previously existing small companies. 

It is logical to ask why the asset size of acquired firms does not 
appear in FTC records. It is the usual procedure of FTC to send a 
routine letter asking for a few preliminary facts concerning mergers 
coming to its attention. The asset figure is requested. This letter is 
sent unless the staff takes the position that the FTC has no interest in 
a particular merger or mergers. In some cases, however, the letter is 
not sent, and the information, if available, is gleaned from newspaper 
clippings. 

Apparently the concern voiced in a 1948 FTC report had little effect 
in its enforcing the antimerger law enacted in 1950. Let me quote 
from that report: 

* * * The growth of such outstanding nationwide companies as National 
Dairy Products Corp. and the Borden Co. could be likened to an acquisition 
itinerary, sweeping across the country from one large city to another, and gath- 
ering in its wake hundreds of companies serving small communities as well. 
During the 22-year period, 1924 through 1945, National Dairy Products acquired 


more than 400 concerns engaged in the processing and distribution of fluid milk, 
fice cream, cheese, butter, and condensed and evaporated milk. This corpora- 
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tion distributes anywhere from one-fifth to over half of the fluid milk in such 
important metropolitan areas as Boston, New York, Hartford, Philadelphia, Pitts- 
purgh, Baltimore, and Washington. It also accounts for about. one-fifth of the 
Nation’s total ice-cream sales, and distributes as much as 40 to 50 percent of the 
ice cream in more than a dozen States. In addition, it is the Nation’s largest 
cheese manufacturer, a position which it achieved largely through the acquisition 
in 1930 of the Kraft Pheenix Cheese Co. 
- a + * . . 


* * * With plants located in all but 6 of the 48 States National Dairy operates 
in every part of the United States east of the Rocky Mountains, gathering and 
distributing fluid milk, or other milk products * * * 

In achieving such geographical coverage, National Dairy Products relied almost 
completely upon acquisitions. Each of the constituent parts of the original 

1923) consolidation formed the basis for further expansion. The Reick-Mc- 
Junkin Dairy Co. (itself the product of earlier mergers) represented an advan- 
tageous point of embarkation into the fluid-milk business, since it was not only 
the largest milk distributor in the Pittsburgh area, but also a well-rounded cor- 
poration, engaged in the manufacture and sale of such products as ice cream, 
butter, cheese, milk powder, condensed milk, casein, and milk sugar. The other 
half of the consolidation, Hydrox Corp., an established Chicago ice-cream com- 
pany, with a substantial business in soft drinks. In quick succession, National 
Dairy bought up leading fluid-milk distributors in the major eastern and south- 
ern cities. To the east, it first bought out, the Supplee-Wills-Jones Milk Co., with 
one-third of the fluid-milk business in the Philadelphia metropolitan area (as 
well as a large business in ice cream and other dairy products). This was fol- 
lowed almost immediately by the purchase of the Sheffield Farms Co., Inec., on a 
par with the Borden Co. in the distribution of fluid milk in New York City. 
To the south, it bought up a large dairy company in Memphis, Tenn. (Clover 
Farm Dairy Corp.) and directly to the north it purchased a substantial dis- 
tributor in Erie, Pa. (Erie County Milk Association). Three yenrs later (in 
1928) National Dairy moved into Cleveland to acquire the Telling-Belle-Vernon 
Co., a large organization serving virtually all northern Ohio with both fluid 
milk and ice cream, and itself a combination of a number of local milk distribu- 
tors. This was followed almost immediately by purchase of Akron Pure Milk 
Co., the largest milk distributor in Akron, Ohio. At the peak of the movement, 
in 1929, National Dairy moved on to purchase leading distributors in Ohio, Mich- 
igan (Detroit Creamery Co.). Kentucky (Gray-Von Allman Sanitary Milk Co., 
and D. H. Ewingg’s & Sons Co., Inc.) and Washington, D. C. (Chestnut Farm 
Dairy Co, and Chevy Chase Dairy, Inec.). These purchases were followed by a 
series of acquisitions which made National Dairy the dominant milk distributor 
in the Baltimore area. 

Meanwhile, National Dairy had become the country’s largest ice cream manu- 
facturer by acquiring a dozen major and numerous small producers in various 
parts of the country. 

* * x * * * * 

* * * Immediately prior to the war, National Dairy Products consolidated 
its position by moving into New England to acquire leading milk distributors 
of Boston and Hartford. For the most part, however, its other acquisitions 
since 1940 have consisted of a large number of small cheese distributors, located 
in many parts of the country, plus a number of smaller ice cream and fluid 
milk firms. 


Borpen Co., Inc. (New Jersey) 


The second largest United States dairy products concern is the 
Borden Co. In 1954 it had net sales of $776.8 million, with assets of 
$301.2 million. 

In that year it operated 95 fluid-milk plants in addition to many 
distributing divisions. It sold milk in 22 States and 2 Canadian 
Provinces. It operated 62 ice or ice cream plants with sales in 32 
States and 2 Canadian Provinces. It operated 22 cheese plants and 
14 distributing branches with sales in all 48 States and many foreign 
countries. It operated 38 food-product plants making evaporated 
milk, powdered milk, malted milk, and instant coffee with sales in 
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48 States and foreign countries. Borden also manufactures such 
things as animal feed, supplements “baker ingredients” milk sugar, 
vitamin and mineral fortifiers, caseins, adhesives and plastic molding 
compounds. 

The Cuairman. They make plastic moldings out of milk and 
cheese ? 

Mr. Jennuncs. They have apparently since used that plastic in 
spraying their paper cartons, which can be considered an allied 
operation. They also put out little gimmicks for increasing sales like 
salad bowls and plastic silverware and that sort of thing. 

Borden’s primary growth has apparently resulted from mergers 
with smaller independent companies. It has acquired at least 17 other 
companies since 1948. These were principally in the fluid milk and 
ice cream business except for the plastic company. Since the passage 
of the antimerger law, it has acquired 9 dairy products companies. 
(See exhibit C.) 

In the 4-year period after the passage of the antimerger law, the 
company’s Investment in plants and equipment increased from $24.6 
million to $90.4 million, an increase of $65.8 million (not counting 
depreciation charged off in this period). Its operating profit and 
income from investments in 1954 were $10.2 million, or better than 10 
percent (before taxes) on stockholders’ equity. This equity amounted 
to $33.7 million in common and preferred stock and $62.8 million 
in earnings and capital surplus. Let me quote again from the Fed- 
eral Trade Commission report of 1948: 


The Borden Co, likewise has a long history ef expansion through mergers and 
acquisitions, dating back to its organization in 1857. Although condensed milk 
was originated by the founder of the company, Mr. Gale Borden (as a method 
of utilizing surplus milk during the peak season of the year), it was largely 
through the acquisition of competitors that the company became known around 
the turn of the century as the condensed milk trust. Until the latter twenties, the 
manufacture and sale of condensed and evaporated milk remained as the core 
of Borden's activities. But beginning in 1°27, Borden embarked on a broad 
and ambitious program of diversification and expansion through acquisitions. 
From that date through 1945, Borden Co. has bouvht no less than 531 formerly 
independent enterprises or groups of enterprises embracing all divisions of the 
dairy-products industry, including fluid milk, ice cream, cheese, butter, con- 
densed and evaporated milk, milk byproducts, and miscellaneous other products. 
Moreover, it has expanded into foreign fields as well, buying 21 fereizn com- 
panies between 1928 and 19231. Although surpassed by National Dairy Preducts 
Corp. in the sale of fluid milk and in the manufacture of butter and cheese, 
Borden remains the country’s largest producer of canned milk. 

* * * * * * ¥ 


* * * Similarly, the Borden Co. covers most of the country, distributing fluid 
milk in 19 States and manufacturing ice cream in 27 States. In addition, it 
operates 16 cheese plants in Wisconsin and others in Illinois, New York, Ohio, 
and Tennessee. 

. * * * * * a 

A roughly similar pattern of geographical expansion was followed by the 
Borden Co. Having entered the fluid-milk distribution business in Chicago, it 
tremendously enlarged its activities between 1928 and 19383 by purchasing, first, 
the important Wieland Dairy Co. and, second, the assets of no fewer than 21 
other distributors of milk in the Chicago area; in addition it gained con- 
trol over a substantial proportion of the ice-cream business in Chicago through 
the purchase of the Wieland Ice Cream Co. (owned by the same interests as the 
Wieland Dairy Co.). 

For many years a leading distributor of milk in New York City, Borden 
acquired the Willow Brook Dairy Co. in 1930 and enormously enlarged its ice- 
cream business in the area by purchasing the assets of 7 ice cream manufac- 
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turers in New York City. Im a similar manner it entered the Baltimore sales 

area by acquiring the assets of 4 ice cream companies, purchased leading milk 

distributors in Milwaukee and Detroit, and then jumped to the Pacifie coast to 

purchase some 14 milk distributors serving the San Francisco metropolitan area. 
* x * . a . 


The Borden Co. * * * has not only continued to expand in the dairy-products 
field but has made a number of conglomerate and forward-vertical acquisitions 
as well. Its major acquisitions in the dairy-products field carried it deeper 
into such widely disparate geographical areas as Michigan, Indiana, West Vir- 
ginia, Massachusetts, Louisiana, Vermont, Mississippi, Illinois, New York, 
Pennsylvania, and Texas. Among the most important of its recent acquisitions 
were Poinsettia Dairy Products, Inc. of Tampa, Fla., and the Royal Palms 
Creamery and the Royal Palms Dairy in Miami, Fla. * * * 


FOREMOST DAIRIES, INC. (NEW YORK) 


As mentioned before, Foremost Dairies holds the record among all 
United States corporations for the largest number of mergers of all 
other corporations following passage of anti-merger law late in 1950. 
In the period from mid-1949 to the end of 1954 Foremost acquired and 
merged 42 other corporations (see exhibit D), 39 of which took place 
after the antimerger law became effective. 

Foremost acquired one of the biggest companies in 1953, Golden 
State Co., which was the principal marketer on the west coast with 
assets of $30.5 million. Golden State itself was a product of six other 
previously acquired California dairy companies. Another major 
company taken over by Foremost in December 1954 was the Philadel- 
phia Dairy Products Co. with assets of $21 million. Another was 
American Dairies, Inc. of Kansas City, Mo., acquired in October 1954, 
with assets of $8.4 million. 

Incorporated in 1931, Foremost has acquired and merged many 
other firms. Its 1954 net sales were $353.6 million with assets of 
$125 million (including two companies in March 1955). Foremost’s 
net profits before taxes were $14.5 million, about 23 percent of stock- 
holders’ equity. 

MERGERS OF OTHER DAIRY FIRMS 


In 1948, the Federal Trade Commission reported listed a number 
of other mergers in the dairy production field between early 1948 and 
the end of 1954. The companies and their acquisitions appear in 
exhibit E. 

Mr. Chairman, we have heard a lot of talk recently about high cost 
of the Federal farm programs. I understand that for the past 22 years 
these programs have cost the United States taxpayers an average of 
$100 million a year. 

I noticed in the President’s farm message the other day he recom- 
mended $400 million just for the soil-bante principle alone. 

This $100 million a year is equivalent to approximately $1 per year 
per capita. 

Weare told that farmers are realizing less and less of the consumers’ 
dollars spent for food. This means obviously that a greater share 
of the consumers’ food dollar is going into the pockets of the proc- 
essors and distributors of food. 

Mr. McCutiocn. Mr. Chairman, I would like to ask a question at 
this point. In addition to this greater share that is going into the 
pockets of processors and distributors of food, do you think a greater 
share is going into the pockets of anybody else in the economy ? 
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Mr. JENNINGS. When I say processors and distributors that pretty 
well takes care of the whole operation between the farm sale and the 
consumer’s purchase. 

Mr. McCuttocn. That includes, of course, any person who works 
for or handles or is otherwise interested in the marketing of farm 
products. 

Mr. JenninGs. That is right. 

Mr. McCuttocn. You didn’t have the intention of creating the 
impression—when mentioning processors and distributors—that those 
are only large corporations. 

Mr. Jennines. Not in particular. In some cases there are a num- 
ber of companies that handle a farmer’s product before it gets to the 
consumer. 

The diary industry is only a part of the total food business. Yet 
if you will add the profits for 1954 for the three largest dairy firms, 
you will find they amount to more than $100 million. This is equiva- 
lent to the average cost of the Federal programs which have at- 
tempted to solve the farmer’s economic problem. 

It seems plausible, then, that if the Government really wanted to 
solve the farm problem that it would encourage farmers to strengthen 
their cooperative enterprises in order to promote efficiencies in pro- 
cessing and distributing of food and thereby increase farm income 
without Government assistance. 

This very principle is becoming more widespread for two reasons: 
Farmers are suffering because of declining income. Consumers are 
suffering because of rising food prices. In areas where farmers and 
consumers have joined together through cooperatives both have 
benefited. Under this economic concept there is little or no room for 
giant corporations. People locally own and control the organizations 
which serve them. 

Through mergers, we have seen people lose control of their eco- 
nomic power. Through mergers, we have seen giant aggregations 
of economic power arise in this land. Through mergers, we have 
seen them swallow up small competitors wholesale. Through mer- 
gers, we have seen these economic oligarchs acquire dominance over 
most fields of economic endeavor. 

We have seen them swell to such size through mergers that they 
control both price and supply throughout whole industries. We have 
seen these giants—left, like Alexander, with no new worlds to conquer 
in their quest for market dominance—turn their tremendous financial 
resources into other wholly unrelated industries where again through 
mergers they rise to the heights of undreamed power. 

If this imperial sovereignty of our kingly corporations were limited 
to the economic field alone, the people would suffer and the Nation 
languish. But their power spreads unchecked into communications, 
guiding what we read and hear and see. 

The vast power they wield can yet make our Government a slave 
republic, where representatives of the people have less and less op- 
portunity to say “nay” to their insatiable demands for favorable con- 
tracts, tax privileges, and subsidies, where the purpose of govern- 
ment becomes the perpetuation of economic overlords without regard 
for the people’s welfare. 

When this Nation will have passed its “point of no return,” when 
it will no longer lie within the power of the people and their elected 
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representatives to return to a free, competitive economy, I do not have 
the certainty to say. But the trail of merger after merger is leading 
in that direction, and I am sure we have only a little time to reverse 
our efforts and take off toward a new ear of economic freedom in an 
open society. 

The Cuatrman. Well, thank you very much. Any questions? 

Mr. McCuttocn. No. 

The CuHatrman. I want to say personally I like your approach 
to this problem very much and you have made a very fine contribu- 
tion. Thank you very much. 

Mr. Jenntnes. Thank you very much. 

The Cuatrman. We will make the balance of your statement with 
its footnotes and appendixes a part of the record. 

Mr. Jenninos. Thank you. 

(The document referred to is as follows :) 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASHINGTON OFFICE, 
COOPERATIVE LEAGUE OF THE U. BS. A. 


Mr. Chairman and members of the committee, my name is Jack T. Jennings: 
I am assistant director of the Washington office of the Cooperative League of the 
U. 8S. A. I wish to emphasize that this statement is the work of several staff 
members of the league. 

Through one or another of our member organizations, nearly all of the 13 
million United States families who own co-ops are represented in the cooperative 
league. These 13 million families are 3 times as numerous as all the families 
that have invested in corporate shares listed on the Nation’s stock exchanges. 
Indeed, we know of no larger group of owners of United States business enter- 
prise. 

These people have accepted their share of responsibility for the health of our 
economy. They have invested their money, their energies, and their loyalties 
to make co-op business succeed. They not only have a tremendous stake in our 
economy. They also are determined that our economy shall be free and com- 
petitive. 

The President, in his recent state of the Union message, praised our competitive 
enterprise system. “It has,” he said, “developed our resources and marvelously 
expanded our productive capacity.” 

Whenever Congress has undertaken the task of writing economie policy, it 
too has sought to perpetuate a free and competitive economy—an economy open 
to the free entry of new concerns, an economy where businesses effectively com- 
pete for the consumer's dollar, an economy characterized by a market place 
where no single producer or group of producers has overweaning power. 

Perhaps the finest expression of this policy is contained in the Surplus Prop- 
erty Act of 1944 (58 Stat. 765). Here Congress set forth its purposes in clear, 
positive, and unmistakable language— 

“To give maximum aid to the reestablishment * * * of free independent pri- 
vate enterprise, development of the maximum number of independent operators 
in trade, industry, and agriculture. * * * 

“To discourage monopolistic practices and to strengthen and preserve the com- 
petitive position of small-business concerns in an economy of free enterprise, 
and 

“To foster the development of new independent enterprise.” 

Unfortunately, despite the praise which Government officials have from time 
to time lavished on the concept of a free, competitive economy and despite the 
clearly announced policy of Congress, economic freedom is languishing in the 
United States. It is not dead, but it is dying. 

Primary responsibility for our emaciated competition must rest on powerful 
leaders of the business community who have sought in every conceivable manner 
to thwart the clear purposes of Congress and to impose on this Nation an 
economic oligarchy which is destroying not only economic freedom but political 
democracy and personal liberty as well. 

Government administrators—some who are timid, some who are not imbued 
with the philosophy of economic competition, and some who have permitted 
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themselves to be seduced by these economic ologarchs—must also share responsi- 
bility for the decline of competition in America. 

Competition’s struggle for survival can be advanced in many ways. On the 
positive side, we need many more people who are willing to accept economic 
responsibility—people who will join with their neighbors to meet common eco- 
nomie needs, invest some of their modest resources in enterprises to serve these 
needs, and exercise democratic control of these businesses. I assure you that 
cooperatives throughout this Nation are doing much to recruit additional millions 
of families who are willing to accept such broad responsibilites, and, through 
whose efforts, a free economy may yet survive. 

Congress, independent agencies, and executive departments can also do much 
to encourage our economy’s return to health and vigor. Federal loans to rural 
electric co-ops have established a competitive influence in one tightly controlled 
industry. Other Federal loans to farmers and their co-ops have thwarted mo- 
nopoly control in the oil and fertilizer industries. Wise policies in offshore oil 
development of Federal reserves, in atomic energy, in water resource develop- 
ment, in defense purchasing, and in taxation can also help lift a free economy 
off its sickbed. 

There is also a negative side to competition's struggle for survival, and here 
Government has its historic role of policeman. Firms must not be permitted to 
conspire together for monopoly advantage by dividing up markets, fixing prices, 
or establishing output quotas. Large nationwide firms must not be permitted 
to cut prices in one area after another so as to drive their competitors, one by 
one, into bankruptcy. They must not be permitted to seek discriminatory price 
advantages from their suppliers nor offer discriminatory price advantages to a 
few of their customers. In addition, firms must not be permitted to wipe out 
competition by gobbling up other existing enterprises. 

A year ago, we knew we were in the greatest wave of corporate mergers since 
World War II. This past year, mergers outdistanced any year since 1930. Not 
in 25 years have we been faced with this problem in the dimensions it presents 
today. 

The intent of Congress seems abundantly clear. Through the Kefauver- 
Celler amendments of 1950 to our basic antimonopoly statutes, the Federal Gov- 
ernment’s top law-enforcement agency was given the power to prohibit one firm 
from acquiring the stock or assets of another firm when the effect of such 
acquisition “may be substantially to lessen competition or to tend to create a 
monopoly.” Yet almost since the time Congress laid down this policy, the 
pace of corporate mergers has moved steadily upward. 

Take the dairy industry as an example. Dairy mergers from the end of 1950 
to the end of 1954 amounted to 75. This, mind you, was the 4-year period after 
the new antimerger law had become effective. During that time not a single 
complaint was filed against the dairy corporations which absorbed smaller com- 
panies by either the Justice Department or the Federal Trade Commission. I 
would like to deal more directly with this in just a moment. 

In the Kefauver-Celler amen.!ments, Congress did not undertake to prohibit 
mergers. It sought only to prohibit those which “substantially lessen compe- 
tition or tend to create a monopoly.” 

As I understand this, Congress sought here to distinguish between mergers for 
efficiency and mergers for power. There is no question but that some mergers 
result in more efficient use of raw materials, permit integration of production 
processes, and allow vertical organization of manufacturing and distribution so 
as to cut costs and put a better product on the market at a lower price. 

But this is not the effect of most corporate mergers today. Most mergers 
seem indeed to result from bold, naked grasping for economic power, quite un- 
related to any business efficiencies that will result. 

One type of merger, better than any other, illustrates what I mean. 

This type of merger exhibits no search for operating efficiency, for vertical 
integration, for fuller employment of factory and tool investment, or for product 
research and improvement. Here only is a naked grab for economic power. 

A second, and perhaps more distressing, type of merger is that which involves 
giants in separate fields of economic endeavor. Monsanto Chemical Co. an- 
nounced its intention 6 months ago of acquiring the $210-million Lion Oil Co. 
Sperry Corp. has merged with Remington Rand. 

Our apologists for bigness in business have made much of their theory of 
competition among giants. They tell us not to be alarmed at concentration of 
ownership in steel because steel must meet the competition of aluminum, copper, 
and plastics. But how can we rest easily when giants in oil and chemicals 
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merge? Or when giants in rubber and vil and chemicals take over the Nation’s 
synthetic rubber industry? 

A third type of merger is excused on the basis of a manufacturer’s need to 
“round out a line” of products. This full-line fever has recently hit the elee- 
tric appliance industry, and the patient is on the same road to oligopoly that 
the auto industry traveled two decades ago. The result is not health, but ulti- 
mately industrial stagnation. 

Avco has acquired Crosley and Bendix. Admiral has purchased Stewart- 
Warner. Kelvinator has bought Altrofer Bros. Union Chemical & Materials 
merged with Easy Washing Machine and sold out to Murray Corporation of 
America. Today, we are assured by one management consultant, there are 
few single-line appliance makers who aren’t for sale or seeking a merger. 

When Whirlpool and Seeger merged recently with Radio Corporation of Amer- 
ica’s Delaware Appliance division, the Nation’s antitrust chief made an alto- 
gether revealing statement. Competition to the new firm, he said, will come 
from other big firms, “like General Motors or General Electric,” and therefore 
the merger was not one which “may substantially lessen competition nor tend to 
create a monopoly.” 

I submit that when competition in America comes to depend for its survival 
upon the sufference of a few giant firms, its lifeline is but a tenuous thread. 

Kight months ago, Federal Trade Commission released a 233-page study of 
corporate mergers. Much information in the report is valuable. It discussed 
four reasons why firms merge: (1) Small firms’ inability to secure finances for 
expansion; (2) surplus cash in the hands of acquiring companies; (3) aged 
owners who want to retire; and (4) various savings under our tax laws. 

But what the report did not discuss was the effect of mergers on competition 
and economic freedom. This is the all-important question. Having failed to 
make this determination, it seems to me that FTC rather lightly dismisses one 
answer to the merger problem that has been suggested. 

This suggestion is that Federal statutes should shift the burden of proof from 
Federal enforcement agencies to the firms contemplating the merger. No longer 
should the Government be required to show that the effect of a proposed merger 
“may be substantially to lessen competition or to tend to create a monopoly.” 
Rather, firms contemplating merger should be required to show affirmatively 
that their action will not lessen competition nor create monopoly. 

This suggestion FTC says, imposes too heavy a reporting burden on merging 
firms and too heavy a processing load on FTC. There may be other and better 
arguments against this proposal, but balanced against the unquestioned threat 
that many mergers pose to such economic freedom and competition as still exist 
in our economy, FTC’s argument seems fatuous and ephemeral. 

I do not suggest that even the most effective attack on the rising problem of 
corporate mergers will, of itself, restore the health of our economy to red- 
cheeked competitive vigor. The Federal Government needs to do much more 
to actively encourage competition, not the least of which must be to imbue 
our administrative agencies with a pervasive and fundamental attachment to 
the principles of competition—what Professors Adams and Gray call a whole, 
new philosophic reorientation. 

But until we approach the problem of mergers with a clear understanding that 
they generally entail, not a search for economic efficiency, but a grab for economic 
power, we shall not have begun the struggle to restore competition. Too long 
we have let the ancient axiom of Lord Acton—that “power corrupts and absolute 
power corrupts absolutely”—slide off our tongues in mere lip-service. It must 
become a cardinal principle of our economic philosophy. 

We hope that a new bill will emerge at the end of these hearings which will 
incorporate parts of H. R. 7229 and H. R. 6748. We feel strongly that a provision 
should be made in the law to require the principals contemplating mergers to 
justify their proposed action before proper agencies of the Government. This, 
of course, puts the burden of justification not on the Government but on the 
corporations involved. 

It is difficult, if not impossible, under present laws to close the barn door 
after the horse is stolen. There are other features of the two bills which we 
endorse and hope will be carefully considered by this committee. 

Mr. Chairman, to illustrate what has happened over the years when certain 
corporations have virtually gained control of the very life stream of a segment 
of our economy, I would like to take as a case history the dairy industry. This 
industry is probably typical in showing how hundreds of small companies are 
Swallowed up by what later become giant corporations. Needless to say, com- 
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petition lessens as smaller businesses become controlled by the giants—and the 
fewer the giants, the easier it is for them to dominate a given field. 

As I mentioned a moment ago, mergers have continued at a fast clip in the 
dairy industry ever since the enactment of the new antimerger law. In the 
dairy industry alone 77 mergers have occurred between the end of 1950 and the 
end of 1954. 

The fact that neither the Department of Justice nor the Federal Trade Com- 
mission has filed a complaint seeking an injunction against any of these mergers 
indicates that neither agency considers these mergers as possible violations of 
the new law. 

Yet consider these facts. The largest dairy firm in America is National 
Dairy Products Corp. It is the result of mergers of more than 400 small inde- 
pendent firms. Even after the antimerger law passed, National Dairy acquired 
at least seven additional corporations. Second largest dairy concern is Borden 
Co. It is a combination through merger of some 550 previously small inde 
\pendents. It has acquired 11 corporations during the 4 years following the 
antimerger law enactment. Another large dairy corporation is Foremost Dairies 
which has set the record among all United States corporations of all kinds for 
the number of mergers. Since the antimerger law was passed, Foremost has 
absorbed 49 previously independent dairy firms. 

In a number of large cities, each of these companies handles better than 
50 percent of the fluid milk. To a lesser degree, the same can be said of nine 
other dairy companies. Up until the end of 1954, no legal action had been taken 
against any of these companies under the antimerger law. 

Exhibit A lists a dozen top companies and their acquisitions during the 4-year 
period following passage of the antimerger law. It is important to consider 
mergers of ice cream, cheese, and butter companies, as well as other milk process- 
ing companies, since they are highly relevant to the question of a company’s 
market control. All of these products, of course, are prime markets for fluid 
milk. 

NATIONAL DAIRY PRODUCTS CORP. (DELAWARE) 


Now let us take a closer look at National Dairy Products Corp. It is the 
largest of the dairy firms with net sales in 1954 of $1.2 billion. It had assets 
of $446.5 million. Its profits in 1954 ran in excess of $75 million before taxes, 
a profit rate of 30 percent of stockholders’ equity... This incidentally was $67.4 
million in capital stock, plus $201 million of earned and capital surplus. 

Formed in 1923 by the merger of two large dairy companies, National Dairy 
has since acquired and merged more than 400 other similar companies in the 
United States. It also owns approximately 90 operating subsidiaries—some in 
Canada, Australia, England, and Germany. National Dairy holds some of the 
better-known names in the East including Southern Dairies, Washington, D. C., 
Breyer Ice Cream Co., Cloverleaf Creameries, and Kraft Foods Co. Here in 
Washington its milk distributing subsidiary is Chestnut Farms-Chevy Chase 
Dairy Co., a product of a merger. The breakdown of sales by class of product 
of National Dairy for 1952 was as follows: 
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Under “miscellaneous” come such items as malted milk, evaporated and condensed 
milk, salad products and eggs. Fluid milk sales of National Dairy Products Corp. 
cover all States in the East, Midwest, and South. 

National Dairy acquired or merged at least eight other United States corpora- 
tions from early 1948 to the end of 1954. Seven of these acquisitions were made 
after the passage of the antimerger law (see exhibit B). Firms acquired by 
National Dairy in the year 1955, if any, were not known at this writing. 

Federal Trade Commission records show the asset size of only 1 of the 7 com- 
panies. National Dairy’s net property account (fixed assets less depreciation) 
totaled $160 million at the end of 1950. Four years later, this had grown to 
$246.4 million, including amounts charged off to depreciation since 1950. Thus 


1In addition, this was after charging off $22.8 million to depreciation which was 10 
percent of its net property account. 
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during the 4 years National Dairy invested $86.4 million in additional plants and 
equipment, a substantial but unknown portion of which resulted from acquisi- 
tion of the fixed assets of previously existing small companies. 

It is logical to ask why the asset size of acquired firms does not appear in FTC 
records. ' It is the usual procedure of FTC to send a routine letter asking for 
a few preliminary facts concerning mergers coming to its attention. The asset 
figure is requested. This letter is sent unless the staff takes the position that 
the FTC has no interest in a particular merger or mergers. In some cases, how- 
ever, the letter is not sent and the information, if available, is gleaned from 
newspaper clippings. 

Apparently the concern voiced in a 1948 FTC report had little effect in its 
enforcing the antimerger law enacted in 1950. Let me quote from that report.’ 

“* * * The growth of such outstanding nationwide companies as National 
Dairy Products Corp. and the Borden Co. could be likened to an acquisition 
itinerary, sweeping across the country from one large city to another, and gather- 
ing in its wake hundreds of companies serving small communities as well. During 
the 22-year period, 1924 through 1945, National Dairy Products acquired more 
than 400 concerns engaged in the processing and distribution of fluid milk, ice 
cream, cheese, butter, and condensed and evaporated milk. This corporation 
distributes anywhere from one-fifth to over half of the fluid milk in such im- 
portant metropolitan areas as Boston, New York, Hartford, Philadelphia, Pitts- 
burgh, Baltimore, and Washington.* It also accounts for about one-fifth of 


Percent Percent 
Washington, D. 56.0| Hartford, Conn___ 28. 8 
Baltimore, Md . 55.0] New York, N. Y-- 
Pittsburgh, Pa 42.5] Boston, Mass 
Philadelphia, Pa 


(Cf. hearings on H. R. 2357, to amend secs, 7 and 11 of the Clayton Act, serial No. 8, May 
23, 24, 25, and September 20, 1945, p. 256.) 

the Nation’s total ice cream sales, and distributes as much as 40 to 50 percent 
of the ice cream in more than a dozen States.* In addition, it is the Nation’s 


Percent Percent 
of total 

Connecticut 2.4] Pennsylvania 

Vermont Oh Maegech weeteiiic nn ooo tin ws sees 

New Jersey New York 

North Carolina Rhode Island 


New Hampshire 
Tennessee 


NAScHwWweo 


largeat cheese manufacturer, a position which it achieved largely through the 
acquisition in 1930 of the Kraft Phoenix Cheese Co. 
. * * * « * * 


“* * * With plants located in all but 6 of the 48 States, National Dairy oper- 
ates in every part of the United States east of the Rocky Mountains, gathering 
and distributing fluid milk, and manufacturing butter, cheese, ice cream, evapo- 
rated milk, or other milk products * * * 

“In achieving such geographical coverage, National Dairy Products relied 
almost completely upon acquisitions. Each of the constituent parts of the origi- 
nal (1923) consolidation formed the basis for further expansion. The Reick- 
McJunkin Dairy Co. (itself the product of earlier mergers) represented an ad- 
vantageous point of embarkation into the fluid-milk business, since it was not 
only the largest milk distributor in the Pittsburgh area, but also a well-rounded 
corporation, engaged in the manufacture and sale of such products as ice cream, 
butter, cheese, milk powder, condensed milk, casein, and milk sugar. The other 
half of the consolidation, Hydrox Corp., an established Chicago ice-cream com- 
pany, With a substantial business in soft drinks. In quick succession, National 
Dairy bought up leading fluid-milk distributors in the major eastern and southern 
cities. To the east, it first bought out the Supplee-Wills-Jones Milk Co., with 
one-third of the fluid-milk business in the Philadelphia metropolitan area (as 
Well as a large business in ice cream and other dairy products). This was fol- 
lowed almost immediately by the purchase of the Sheffield Farms Co., Inc., on a 
par with the Borden Co. in the distribution of fluid milk in New York City. To 


2 FTC report of 1948 on the Merger Movement. 
* For 1937 the figures were as follows: 
* For 1937 the figures were as follows (ibid., p. 254) : 
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the south, it bought up « large dairy company in Memphis, Tenn, (Clover Farm 
Dairy Corp.) and directly to the north it purchased a substantial distributor in 
Erie, Pa. (Erie County Milk Association). Three years later (in 1928) Na- 
tional Dairy moved into Cleveland to acquire the Telling-Belle-Vernon Co., a 
large organization serving virtually all northern Ohio with both fluid milk and 
ice cream, and itself a combination of a number of local milk distributors. This 
was followed almost immediately by purchase of Akron Pure Milk Co., the lar- 
gest milk distributor in Akron, Ohio.’ At the peak of the movement, in 1929, 
National Dairy moved on to purchase leading distributors in Ohio,’ Michigan 
(Detroit Creamery Co.),’ Kentucky (Gray-Von Allman Sanitary Milk Co., and 
D. H. Ewingg’s & Sons Co., Inc.)* and Washington, D. C. (Chestnut Farms Dairy 
Co. and Chevy Chase Dairy, Inc.) These purchases were followed by a series of 
acquisitions which made National Dairy the dominant milk distributor in the 


Baltimore area.” 
“Meanwhile, National Dairy had become the country’s largest ice-cream manu- 
facturer by acquiring a dozen major and numerous small producers in various 


parts of the country.” 
* * * * * * e 


“* * * Immediatel prior to the war, National Dairy Products consolidated its 
position by moving into New England to acquire leading milk distributors of 
Boston and Hartford” For the most part, however, its other acquisitions 
since 1940 have consisted of a large number ‘of small cheese distributors, located 
in many parts of the country, plus a number of smaller ice-cream and fluid-milk 


firms.” 
BORDEN CO., INC. (NEW JERSEY) . 


The second largest United States dairy products concern is the Borden Co. In 
1954 it had net sales of $776.8 million, with assets of $301.2 million. 

In that year it operated 95 fluid-milk plants in addition to many distributing 
divisions. It sold milk in 22 States and 2 Canadian Provinces. It operated 
62 ice-cream plants with sales in 32 States and 2 Canadian Provinces. It operated 
22 cheese plants and 14 distributing branches with sales in all 48 States and many 
foreign countries. It operated 38 food-product plants making evaporated milk, 
powdered milk, malted milk, and instant coffee with sales in 48 States and 
foreign countries. Borden also manufactures such things as animal feed, sup- 
plements “baker ingredients” milk sugar, vitamin and mineral fortifiers, caseins, 
adhesives, and plastic molding compounds. 

Borden’s primary growth has apparently resulted from mergers with smaller 
independent companies. It has acquired at least 17 other companies since 1948. 


5 Supplemented by the purchase of additional companies serving the same localities in 
competition with the National Dairy Products oer 

® Specifically in Toledo (Ohio Clover Leaf Dairy Co.) and Youngstown (Youngstown 
Sanitary Milk Co. and its subsidiaries, W. R. Ruhiman & Sons, Inc., and Ohio Pure Milk 
Co.). Later, during 1929 and 1930, the assets of E. P. Kaufman, Mike Paphul, Charles H. 
Shellenburger, and Henry Dister, all independent milk distributors in Youngstown, were 
acquired and transferred to Youngstown Sanitary Milk Co. 

TLater the corporation acquired the assets of Arctic Dairy Products Co., Detroit; 
Citizen’s Dairy Co., Flint, Mich.; Bridgeman Dairy Co., also of Flint, and Barret Riedoni, 
and individual distributor of Dowagiac, Mich.; and transferred the assets of these con- 
cerns to Detroit Creamery Co. Subsequently, no less than eight additional dairy com- 
panies serving the Detroit area were acquired by National Dairy Products Corp. 

8 Later the ice cream business of National Ice Cream Co. and Frozen Pure Ice Cream Co., 
both of Louisville, were acquired and transferred to the Ewing-Von Allman Dairy Co. 

* These included Western Maryland Dairy Corp., Fairfield Farms, Inec., Miller’s Dairy, 
Inc., and Acme Dairy. 

1 The most important of these (all acquired, incidentally between 1928 and 1930) were 
the following: (1) General Ice Cream Corp., and its subsidiaries operating throughout 
the New England States and in New York State, except New York City; (2) Breyer Ice 
Cream Co., in New York City, New Jersey, Delaware, Pennsylvania, Maryland, and the 
District of Columbia: and (38) Southern Dairies, Ine. (subsidiary of Kraft-Phenix Cheese 
Corp.) and its subsidiaries in Maryland, District of Columbia, North Carolina, South 
Carolina, Georgia, Florida, Alabama, and Tennessee. National Dairy’s initial step in the 
cheese industry was taken with the purpose of Breakstone Bros., Inc., of New York, in 
1928, which was followed by the acquisition of Louis Feingold of the Bronx, N. Y., 
National Creamery Co. of Boston, and National Cheese Co. of Chicago. Kraft-Phoenix 
Cheese Co., acquired in 1930, was in substantial competition with Breakstone Bros. 
and other National Dairy subsidiaries in the production and sale of cheese. In the 
butter industry, National Dairy made numerous acquisitions, outstanding among which 
were Sugar Creek Creamery Co. and National Butter Co. of Iowa (both with home 
offices in Danville, Ill.). The latter companies were also in substantial competition with 
Breakstone Bros. 

11These were Whiting Milk Co., second largest distributor of fluid milk in Bsoton 
(actually under control of National Dairy Products since 1936 through a gating trust 
agreement) and Bryant & Chapman Co. of Hartford. Earlier (in 1930) National Dairy 
acquired the R. G. Miller & Sons, Inc., second largest distributor in Hartford. 








e 
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These were principally in the fluid milk and ice cream business except for the 
plastic company. Since the passage of the antimerger law, it has acquired 
nine dairy products companies. (See exhibit C.) : 

In the 4-year period after the passage of the antimerger law, the company’s 
investment in plants and equipment inereased from $24.6 million to $90.4 million, 
an increase of $65.8 million (not counting depreciation charged off in this period). 
Its operating profit and income from investments in 1954 were $10.2 million, or 
better than 10 percent (before taxes) on stockholders’ equity. This equity 
amounted to $33.7 million in common and preferred stock and $52.8 million in 
earnings and capital surplus. Let me quote again from the Federal Trade 
Commission report of 1948: 

“The Borden Co. likewise has a long history of expansion through mergers 
and acquisitions, dating back to its organization-in 1857. Although condensed? 
milk was originated by the founder of the company, Mr. Gale Borden (as a 
method of utilizing surplus milk during the peak season of the year), it was 
largely through the acquisition of competitors that the company became known 
around the turn of the century as the condensed milk trust.” Until the latter 
twenties, the manufacture and sale of condensed and evaporated milk remained 
as the core of Borden's activities. But beginning in 1927, Borden embarked on 
a broad and ambitious program of diversification and expansion through acquisi- 
tions. From that date through 1945, Bordon Co. has bought no less than 531 
formerly independent enterprises or groups of enterprises embracing all divisions 
of the daily produets industry, including fluid milk, ice cream, cheese, butter, 
condensed and evaporated milk, milk byproducts, and miscellaneous other prod- 
ucts. Moreover, it has expanded into foreign fields as well, buying 21 foreign 
companies between 1928 and 1931. Although surpassed by National Dairy Prod- 
ucts Corp. in the sale of fluid milk and in the manufacture of butter and cheese, 
Borden remains the country’s largest producer of canned milk. 

* * x * * * * 


“* * * Similarly, the Borden Co. covers most of the country, distributing 
fluid milk in 19 States and manufacturing ice cream in 27 States. In addition, 
it operates 16 cheese plants in Wisconsin and others in Illinois, New York, Ohio, 
and Tennessee.” 

2 * * * os 7 * 


“A roughly similar pattern of geographical expansion was followed by the 
Borden Co. Having entered the fluid milk distribution business in Chicago, 
it tremendously enlarged its activities between 1928 and 1933 by purchasing, 
first, the important Wieland Dairy Co. and, second, the assets of no fewer than 21 
other distributors of milk in the Chicago sales area; in addition it gained control 
over a substantial proportion of the ice-cream business in Chicago through the 
purchase of the Wieland Ice Cream Co. (owned by the same interests as the 
Wieland Dairy Co.). 

“For many years a leading distributor of milk in New York City, Borden 
acquired the Willow Brook Dairy Co. in 1930 and enormously enlarged its ice- 
cream business in the area by purchasing the assets of seven ice-cream manu- 
facturers in New York City. In a similar manner it entered the Baltimore 
sales area by acquiring the assets of four ice-cream companies, purchased lead- 
ing milk distributors in Milwaukee and Detroit, and then jumped to the Pacific 
coast to purchase some 14 milk distributors serving the San Franciseo metro- 
politan area. 

+ * * * * * = 


“The Borden Co. * * * has not only continued to expand in the dairy products 
field but has made a number of conglomerate and forward-vertical acquisitions 
as well. Its major acquisitions in the dairy products field carried it deeper 
into such widely disparate geographical areas as Michigan, Indiana, West Vir- 
zinia, Massachusetts, Louisiana, Vermont, Mississippi, Illinois, New York, Penn- 
sylvania, and Texas. Among the most important of its recent acquisitions were 
Poinsettia Dairy Products, Inc. of Tampa, Fla., and the Royal Palms Creamery 
and the Royal Palms Dairy in Miami, Fla * * *” 


FOREMOST DAIRIES, INC. (NEW YORK) 


As mentioned before, Foremost Dairies holds the record among all United 
States corporations for the largest number of mergers of all other corporations 








22 John Moody, The Truth About the Trusts, Moody Publishing Co., 1904, p. 239. 
% Borden also operates fluid milk, ice cream, and cheese plants in the Provinces of 
Ontario and Quebee in Canada. 
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following passage of the Anti-Merger Law late in 1950. In the period from mid- 
1949 to the end of 1954 Foremost acquired and merged 42 other corporations (see 
exhibit D), 39 of which took place after the Anti-Merger Law became effective. 
Foremost acquired one of the biggest companies in 1953, Golden State Co. which 
was the principal marketer on the west coast with assets of $30.5 million. Golden 
State itself was a product of six other previously acquired California dairy 
companies. Another major company taken over by Foremost in December 1954 
was the Philadelphia Dairy Products Co. with assets of $21 million. Another 
was American Dairies, Inc. of Kansas City, Mo., acquired in October 1954, with 
assets of $8.4 million.” 

‘ Incorporated in 1931, Foremost has acquired and merged many other firms. 
Its 1954 net sales were $353.6 million with assets of $125 million (including two 
companies in March 1955). Foremost’s net profits before taxes were $14.5 million, 
about 23 percent of stockholders’ equity. 


MERGERS OF OTHER DAIRY FIRMS 


In 1948, the Federal Trade Commission report listed a number of other mergers 
in the dairy production field between early 1948 and the end of 1954. The com- 
panies and their acquisitions appear in exhibit E. 

Mr. Chairman, we have heard a lot of talk recently about high cost of the 
Federal farm programs. I understand that for the past 22 years these programs 
have cost the United States taxpayers an average of $100 million a year. This is 
equivalent to approximately $1 per year per capita. 

We are told that farmers are realizing less and less of the consumers’ dollars 
spent for food. This means obviously that a greater share of the consumers’ food 
dollar is going into the pockets of the processors and distributors of food. 

The dairy industry is only a part of the total food business. Yet if you will 
add the profits for 1954 of the three largest dairy firms, you will find they amount 
to more than $100 million. This is equivalent to the average cost of the Federal 
programs which have attempted to solve the farmer’s economic problem. 

It seems plausible, then, that if the Government really wanted to solve the 
farm problem that it would encourage farmers to strengthen their cooperative 
enterprises in order to promote efficiencies in processing and distributing of 
food and thereby increase farm income without Government assistance. 

This very principle is becoming more widespread for two reasons: Farmers 
are suffering because of declining income. Consumers are suffering beeause of 
rising food prices. In areas where farmers and consumers have joined together 
through cooperatives both have benefited. Under this economic concept there is 
little or no room for giant corporations. People locally own and control the 
organizations which serve them. 

Through mergers, we have seen people lose control of their economic power, 
Through mergers, we have seen giant aggregations of economic power arise in 
this land. Through mergers, we have seen them swallow up small competitors 
wholesale. Through mergers, we have seen these economic oligarchs acquire 
dominance over most fields of economic endeavor. We have seen them swell to 
such size through mergers that they control beth price and supply throughout 
whole industries. We have seen these giants—left, like Alexander, with no 
new worlds to conquer in their quest for market dominance—turn their tre- 
mendous financial resources into other wholly unrelated industries where again 
through mergers they rise to the heights of undreamed power. 

If ‘this imperial sovereignty of our kingly corporations were limited to the 
economic field alone, the people would suffer and the Nation languish. 
But their power speads unchecked into communications, guiding what we read 
and hear and see. The vast power they wield can yet make our Government a 
slave Republic, where Representatives of the people have less and less opportunity 
to say nay to their insatiable demands for favorable contracts, tax privileges, 
and subsidies, where the purpose of government becomes the perpetuation of 
economic overlords without regard for the people’s welfare. 

When this Nation will have passed its “point of no return”—when it will no 
longer lie within the power of the people and their elected Representatives to 


4 While the 1955 record of mergers of this and other companies is not now available, it 
may be noted that Foremost acquired two additional companies in March 1955. These 
were: Blue Moon Foods, Inc., a company engaged in manufacture of cheese and in the 
distribution of cheese, butter, powdered milk, eggs, and other food products, with assets 
of $7.9 million: El Dorado Oil Works, a manufacturer of coconut oil and related products, 
assets of $6.3 million. 
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return to a free, competitive economy, I do not have the certainty to say. But 


75 


the trail of merger after merger after merger is leading in that direction, and I 
am sure we have only a little time to reverse our efforts and take off toward a new 


era of economic freedom in an open society. 


ExuHrsit A 


Major .acquisitions and mergers of dairy products companies since passage of 


new anti-merger law up to Dec. 31, 1954 





| 
} 
| 
| 
} 



































Assets of 5 
Number of 
Acquiring company sol = pon ey 
| (in millions) | 8¢@U 
== | 
National Oey pes a Corp. een. mea | 1954 | $446. 5.....--. 7 
Borden Co. (New Jersey). -- Se i 1954 SE isads ll 
Foremost Dairies, Inc. tNew Y ork) - . | 1955 $125.0 - 39 
Golden State Co., Ltd., San Francisco, Calif.i__- oscccmncet. $29. 1... .- 1 
Blue Moon Foods, Inc. "(New York)!___- ; ----| 1951 | $5.9 ahs 1 
Arden Farms Co. (Delaware) errr Ct, oe |e 4 
Fairmont Foods Co. (Delaware), Omaha, Nebr.____- woe wench! SERUM ree Bd < ache 3 
Carnation Co. (Delaware) - ---- altel tine canadbetehlinks 1954 $107. 5. _- 2 
Beatrice Foods Co. (D elaware), Chicago, In - heal 7.1 2 
American Dairies, Inc. (Maryland), Kansas City, Mo. 1953 | $7.3 1 
Hygrade Food Products Corp. (New York), Brooklyn, N. Y....-| 1952 OA B.i eux 1 
Consolidated Dairy Products Co. (I*e laware), BOOED, WORD a nb 0255-00 b AD dcaast <<: 1 
Westerville Creamery, WV esterville, Ohio__. _- a al ie a nes 1 
Abbotts Dairies, Inc. (Maryland), Philadelphia, Pe... .--o cats | $17.8 1 
ier erste Sep renege tice seeaneacecaennesnaseccsenncouipalemaeeselt . 75 
1 Companies subsequently acquired by Foremost Dairies, Inc. 
ExHIBITt B 
National Dairy Products Corp., New York, N. Y. 
Assets 
| Date (millions) 
| 
} 
| 
Cleveland Dairy Products Co., Inc., and Subsidiaries, New Orleans, La.| Oct. 28,1950 | Under $1 
2 Taendex Co., Memphis, Tenn - : — ae 1952 | (7). 
3. The Humko Co., Memphis, Tenn. (vegetable oil products) _- ae } | (?). 
4. Vegetable Oil Products Co., Wilmington, Calif. (margarine) ------ "Sheet "% 1953 | (?). 
5. Beale Dairy, Inc., Buffalo, N. ia: UN MO nn on July 6,1953 | (7). 
6. White Ice Yream & Milk Co., Wilmington, N.C. (dairy products) -.| Dee. 8, 1953 | (?). 
7. United Dairy Farms of Albany, Inc., Albany, N. Y. (dairy products) _- Feb. 10,1953 | Under $1 
8. Plains Creamery, Inc., Texas (dairy products) Kininimcliiics aa ..| Sept. 15, 1954 | (?). 
| 
ExuHIsit C 
Borden Co. (New Jersey) (dairy products) 
Assets 
Date (millions) 
1 
1. Blue Rodge Sales Products Co., Hickory, N. C. (ice cream) __........... May 22, 1948 | Under $1. 
2. Gites Tes Cae Gi. were eens, IY. O.. no dated dn cyenesnendanel May 22, 1949 Do. 
3. CR OR is SOMO, FOUN ooo encinonarmeed ands decaslng May 24, 1950 Do. 
4. White Dairy Products Co., Raleigh, N. C........-.-........-.-2-.-.2.. Feb. 20, 1960 Do. 
5. Butterman Ice Cream Co., Inc., Louisville, Ky_...................-.--- Mar. 17, 1950 Do. 
G.. BORNE BRIS, SNONIOOG 6 6 icacescenensasessenssscsessccuscascccucsca Aug. 23, 1920 Do. 
7. Quality Dairies of Pensacola, Pensacola, Fla..............- ee ea Oct. 7?,1951 | (? 
& Datson Dairies, Inc., Orlando, Fla. (milk)......................-.--...- Aug. 17,1951 | Under $1. 
0. Jom W. Eeasem, Wepemmmnns, Gre. Gy. oo ce ose Feb. 5, 1952 | (?). 
10. Bassett Dairies, ‘Inc., Tallahassee, Fla. (dairy products) ................ Feb. 12, 1952 | (?). 
11. Washington Better Foods, Y akima, Raia eek ee Mar. 24, 1952 | (?). 
12. Savannah Ice Cream Co., Savannah, Ga . ............---.-.-.....-.... June 5,1952 | (? 
13. Progress Ice Cream Co., inc., eI oc | Sept. 5,1953 | Under $1. 
14. American Polymer Corp., Peabody, Mass. (basic resin polymers— | Nov. 6, 1953 Lo. 
emulsions, solutions, and water solubles). 
15. Schaffer Dairy, Ine., Chicago, Ill. (dairy products)_...............-.._.- June 5, 1953 | (?) 
16. Parker Mayfiower Dairy (a Mayflower ice cream plant)__.._.......- ...| Nov. 24, 1954 | (?) 
17. Sani-Seal Dairies, Inc., Saginaw, Mich. (dairy products) ___-._......-- Oct. 29, 1954 (?) 
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Exursit D 


Foremost Dairies, Inc., Jacksonville, Fla. (dairy products) 





: Assets 
Date (millions) 
| 
ROE FU cg, I I | June 20,1949 | (?). 
2. Maxon Food Systems, PNR eae Seon ooh tet en cee aa senosciesecyuel MEN GREE | Athy 
3. Blue Bird Ice Cream, Inc., Spartanburg, 8. C_..........__.__.____- Aug. 16.1950 | Under $1. 
4. University City Dairy, Gainesv ras chen ence sadahaclecnialsilt staid Os saath aad Jan. ?,1951 | (?). 
eo? Uy eS eee eee eee ee eee es do wah he 
6. Royal. Dairy Products; ‘Twonm, Fia.......-...-... 22.202. seescecee alla ee (?). 
7, Camitel Dairies; Ootem bin, By Oo .2 non on cence cee cnn ce eae (?). 
8. R. A. Shuey Dairy, Oakland, Calif_- ened Jan. ?,1952 | (?). 
9. Taylor’s Home M ade Ice Cream Co., Fort Worth, Tex.............. tee | (?), 
10. Graham’s Dairy, Miami, Fla___.__- nin ih dais wcities cle leit eshte (?). 
11. Ives Dairy Cn., MINE Whe. Foss cca cecsgceucccccecte ee | Nov. 26, 1952 | (?): 
12. Acme Dairy, " a... Te emacail June 30,1952 | (?). 
13. Tennessee Dairies, Ine., Dallas, Tex-_-- een 2 ee se es eee Nov. 10,1952 | ?), 
14. Phenix Dairy, Ine., Houston, Tex..._.___.......................... 27} Nev. 26, 1952 | (?), 
15. Southern Maid, Ine. (dairy products) ; ses Gee ae Sead  citear | (?), 
16. Welch Milk Co., Welch, W. Va. (dairy products) peo hai: ad ease cama tcamaaaien -| (2). 
17. Diamond Dairy, Inc., Oakland, Calif... .................. | Feb. 15, 1952 | (2). 
18. Intern: + apa Supply Co. and subsidiaries, Oakland. Calif. (dairy | Feb. 15,1952 | (?). 
products { 
19. Gun Ice Cream Co___- Ruane. ei (?). 
20. Superior Dairies, Inc., Orlando, Fla. | Feb. 26,1952 | (?). 


21. Blue Seal Dairy Product ts Co., San Joaquin Valley, Calif_- eee Feb. 15,1952 | (?). 

22. Banner Dairies, Abilene, Tex., (ice cream; dairy products).. ; June 2.1953 | (2). 

23. Marin-Dell Milk Co. ., San Francisco, Calif bene ash Jan. 26,1953 | (?). 

24. International Milk Processors, Wis. (canned milk) _- Aug. 25,1953 | (?). 

25. Widemire Ice Cream Co., Sylacauga, Ala eae Nov. 16, 1953 | (?). 

26. Golden State Co., Ltd., San Frane isco, Calif. (dairy products) ------| Ort. 29,1953 | $30.5. 

27. Bridgeman- Russell Co. "Duluth, Minn. (dairy operating in Minne sta, |} Jan. ?,1953 | (?). 
Wisconsin, North Dakota, South Dakota). | 

28. Dairymaid Creameries, Ltd., San Francisco, Calif. (dairy ian ---| Aug. 7,1953 | Under $1. 

29. Old Hundred, Inc., Southbury, Conn. (ice cream)... - | Nov. 16, 1953 Do. 

30. Crescent Creamery Co., Inc., Sioux F alls, 8. Dak. (dairy products). ; sae aa Do. 

31. Philadelphia Dairy Products Co., Ine. Philadelphia, Pa. (dairy and | Dec. 23, 1954 | $21. 
allied products). | 


32. Vanderbee Ice Cream Co., St. Paul, Minn__-----_- es a ; Sept. 11, 1954 | (?). 
33. Dolly Madison Dairies, Miami, Fla ; j fe es | (?). 
34. Thompson Brothers Ice Cream Co., Butler, Pa ee ty. Wc}, 
35. Hages Dairy & Ice Cream Co., Sacramento, Calif ‘ : Mckee 
36. American Dairies, Inc., Kansas City Mo___._............-.....--------| Oet. 15,1954 | $8.4. 
37. Desoto Ice Cream Co., "Minneapolis, | ee ery ee ictal Aug. 4,1954 | (?). 
38. Redwood Empire Dairies, California (ice cream) - ssecneccnveccecscest ae Tat hs 


39. Rio Ice Cream Co., Honolulu, T. H. (dairy products). ..........._..-- Jan. 28, 1954 ‘| (?). 


40. Campos Dairy Farms, Honolulu, T. H. (dairy products) - - sme ADs inact’ (?). 
41. Moanaulua Dairy Co., Honolulu. T. H “++ ORL. (?). 
42. Blue Moon Foods, Inc, and subsidiary, June Dairy Products, ‘Inc...---| Dee. 22, 1954 | (2). 


ExHIsItT E 


Golden State Co., San Francisco, Calif. (dairy products) 


| Assets 




















| Date (millions) 
1, Creamery Service, Inc., Santa Cruz, Calif (milk). -....................-- J 
2. Land O’Gold Milk Products Co., Redding, Calif.............---..2-- 2. May — 2, 1950 Do. 
3. Desert Gold Farms (ice-cream division) -...................-----------.-. June 12, 1950 Do. 
4, Samarkand Ice Cream Co., San Francisco, Calif-..............-.---.---- July 20, 1950 Do. 
5. Sugar N’Spice, Inc., Los Angeles, Calif. (bakery products) ............._-. Aug. 5, 1950 Do. 
6. Superior Creamery, Inc., Bakersfield, Calif. (milk products) -_--._-....__- Nov. 3, 1952 | (7). 

American Dairies, Inc., Kansas City, Mo. (dairy products) 
ie Assets 
| Date (millions) 





1. Hudson Dairy Co., Paragould, Ark. (subdivision of Valley Farms co)... Aug. 10,1951 |(?). 
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Blue Moon Foods, Inc., New York, N. Y. (cheese; also wholesale; various dairy 
products) 


Assets 
Yate | ne 
Dati (millions) 


1. Gude Bros.-Kieffer Co., Jersey City, N. J. (creamery) - -- ‘ Sept. 20,1951 | (?). 


Carnation Co., Los Angeles, Calif. (canned milk, etc.) 


Assets 


De > | " 
ate | (millions) 


1. Spear Mills, Inc., Kansas City, Mo. (dog food and animal feeds) ----- May 3,1950 | Under $1. 
2. Pure White Dairy Co., Tulsa, Okla., area (milk distributor) -—. sal Dee. 5,1952 | (?). 
3. Cable Diary Products, Stuart, Va. (milk) : Sept. 9, 1954 


Hygrade Food Products Corp., Brooklyn, N. Y. (dairy products, poultry, 
coffee, ete.) 


Assets 
(millions) 


1. Kingan & Co., Inc., Indianapolis, Ind. (packing meat and meat prod- | Sept. 
ucts). 


Consolidated Dairy Products Co., Seattle, Wash. (wholesale dairy) 


Assets 
date ieee 
Dat (millions) 


1. Alpine Dairy (and subsidiaries) (dairy products) - - June 4.1952 | (2). 


' 


Arden Farms Co., Los Angeles, Calif. (dairy products) 


ae Assets 
Date (millions) 


1. Melvern Daries, Inc., Alexandria, Va. (ice cream) Oct. 1, 1953 | (?). 

2. Meadowmoar Dairy, Inc., Wenatchee, Wash. (ice cream and dairy | Jan. 1,1954 | (7). 
products). 

3. Blue Bell Dairies, Ine., Wenatchee, Wash. (dairy products and frozen 
foods), 


| 
4. Camellia Diced Cream Co_-_---- , | Apr. 5,1954 (?). 
' 


do (?) 


Beatrice Foods Co., Chicago, Ill. (dairy products) 


| 


SSEUS 
Assets 
Date (millions) 


1. Pure Milk & Dairy Co., Sandusky and Carey, Ohio Sept. 3,1949 | Under $1. 
2. Durham Dairy Products, Inc., Durham. N. C. (milk and ice cream) May 7, 1953 Do. 
3. Creameries of America, Inc., Los Angeles, Calif. (dairy products, frozen | Apr. 29,1953 | $17.5. 


foods, orangeade). 
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Westerville Creamery, Westerville, Ohio (dairy products) 








Assets 
Date (millions) 
1. Bell Center Creamery & Cheese Co. (subsidiary of American Home | Nov. 7, 1951 | (?). 
Products Corp.) (dairy products). 
Fairmont Foods Co., Omaha, Nebr. (dairy products) 
Assets 
Date | (millions) 


1. North American Creameries, Inc., Minneapolis, Minn. (dairy products)_| Dec. 9, 1953 | $4. 

2. Whitmore Creameries, Mitchell, PI oca'e oraoninscccnunanetenakenecsen Sept. 24,1953 | (?). 

SS I BE Be airs then as ase stupa Gerdes tase enh ene sedteoeta Oct. 1,1954 | (7). 
| 


Abbotts Dairies, Inc., Philadelphia, Pa. (dairy products) 





Assets 
Date | (millions) 


ee ee Apr. 24,1952 | (?). 











The CHarrMan. We will adjourn to Friday morning, January 20, at 
10 o’clock and we shall hear from Senator Estes Kefauver, Senator 
Joseph C. O’Mahoney, Mr. Sol Barkin, Textile Workers Union of 
America, and Mr. Angus McDonald, National Farmers Union. 

(Whereupon, at 11:49 a. m., the hearing was adjourned, to recon- 
vene at 10 a. m. Friday, January 20, 1956.) 











AMENDING CLAYTON ACT BY REQUIRING PRIOR NOTI- 
FICATION OF CERTAIN CORPORATE MERGERS AND 
FOR OTHER PURPOSES 


FRIDAY, JANUARY 20, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 


Washington, D. C. 


The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 346, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler, Rogers, Keating, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel; and William W. 
Milligan, assistant counsel. 

The CuarrMan. We will come to order. 

Our first witness is the distinguished Senator from Wyoming, Hon. 


Joseph C. O’Mahoney. 


STATEMENT OF HON. JOSEPH C. 0’MAHONEY, A UNITED STATES 
SENATOR FROM THE STATE OF WYOMING 


Senator O’Manoney. Mr. Chairman, I will, if you will permit me, 
stand during the brief presentation of the views I would like to have 
in the record of this committee because I think that standing I can ex- 
press my unwritten thoughts better than sitting, and I probably shall 
do it in a briefer period of time. 

The absence of a large attendance of committee members may be 
attributed to the vreathen—+1 hope so. Certainly it cannot be at- 
tributed to lack of interest in the problem that lies before this com- 
mittee and before the Congress. 

If I were to attempt to state this problem in a sentence it would be 
this: That unless the United States through its Congress and its execu- 
tive branch of Government undertakes immediately to preserve eco- 
nomic freedom in the United States, the political Liberty to which we 
have become accustomed will die. 

The turbulence in the world 

The CuHamman. You mean by that, Senator, that if we have a con- 
tinued growth of the economic power that has developed in certain 
areas, it would strangle even the political liberties of our people? 

Senator O’Manoney. I do. 

That is the great issue of our times and it is not confined to the 
United States, it is a world conflict between totalitarianism and free 
government. We know that the Soviet system is a totalitarian system; 
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we know that the Fascist system is a totalitarian system; we know 
that in France the Communists have elected at a recent election ap- 
proximately 30 percent, if not more, of the entire membership of the 
French Chamber of Deputies. 

We know that in Italy the Communist power in the Government 
through the elections is great. We know that all through Europe 
faith has been lost in individual freedom and that many leaders in 
“urope have given up all hopes of saving democracy. 

It is recognized upon every hand that the United States of America 
and Soviet Russia are engaged in a cold war. That is on everybody’s 
lips, but they fail to recognize that what we mean by “cold war” is 
an economic war. 

When our Constitution was drafted, it was drafted by men who 
believed that they were establishing a popular government to repre- 
sent all classes of the people without regard to class or professions or 
‘allings of any kind, a government which would have the power to 
regulate commerce as well as carry on the political affairs of govern- 
ment. 

In our time we have seen the economic control pass away from the 
people by reason of the fact that they and their representatives in 
Congress have not been permitted by circumstances to come face to 
face with the effect of the concentration of economic power. 

If we split the control of our economic affairs from the regulation 
of those affairs—because the power of Congress is to regulate, not to 
control—we still must face the power of concentrated business. The 
purpose of concentrated business is to control the economic affairs 
of the people of the United States. This means that we are fighting 
a fight against collectivism right here in the United States and unless 
we open our eyes to that situation the battle will be lost. 

I have in my hand the Information Handbook which was presented 
to the Subcommittee on Antitrust and Monopoly of the Senate Ju- 
diciary Committee by the department of public relations of General 
Motors, dated April 15, 1955.. This was presented to us during our 
hearings scarcely more than a month ago. At the closing session of 
the hearings I used this handbook for a colloquy with Mr. Curtice 
in order to point out, quoting words from his own mouth, so to speak— 
because the publicity issued by the division of public relations is the 
official expression of General Motors—the character of the organiza- 
tion of which he is the president. 

Mr. Chairman, it is not my language. It is not the language of 
any Member of the Senate or any witness before the Senate except 
the General Motors witness, and it bears therein the confession that 
General Motors constitutes a collectivist economic state operating 
here in the United States, in Canada, and in several foreign countries. 
I quote from page 20 of the General Motors handbook: 

The owners of General Motors common and preferred shares numbered 
490,474 in the first quarter of 1955 just prior to the sale of 4,380,683 new 
common shares in February and March 





When I read that sentence, Mr. Curtice interrupted me to say that 
since the sale of that stock the number of shareholders was at least 


504,000. 
Tam very happy to see arrive here the distinguished Congressman 


from New York, Mr. Keating. 















AMEND CLAYTON ACT RELATING TO MERGERS Sl 


Mr. Krarine. I apologize for my delay. 
Senator O’Manoney. Oh, no apology is necessary. Your entry 
prompts me to remark that I read with a great deai of interest recently 
in one of the industrial and financial journals of New York City a 
story to the effect that you were planning to introduce a bill to place 
some Federal control over the merger movement which is going on. 

I took that to be an evidence, together with the several other bills—~- 
the bill by Chairman Celler, a bill by Senator Sparkman, a bill by 
Representative Roosevelt, and 1 or 2 others—that there is a very 
general feeling now in the Congress that the time has come to call a 
halt to the continuous concentration of economic power through 
merger. 

We have attempted in the past to do this, but we have failed. 
Congressman Patman, I recall, testifying before the committee, at- 
tributed that failure to lack of enforcement but, in any event, it is 
a significant gain, that there does exist a bipartisan movement to find 
a practicable manner to prevent the continuous concentration of eco- 
nomic power in the United States. 

I was pointing out before your arrival, Mr. Keating, that the testi- 
mony of General Motors before the Senate Judiciary Subcommittee on 
Antitrust and Monopoly was a confession that General Motors is a 
collectivist economic state. 

If we believe that we are locked in a turbulent world struggle to 
save individual freedom from collectivism, totalitarianism, then we 
have got to pay attention to what the leaders of this concentration say 
in their own papers. I was reading this sentence from the Informa- 
tion Handbook issued by General Motors and presented to everybody 
on the Senate side in the committee. They say: 


More than 90 percent of the owners of common and preferred shares— 
of the corporation, of course— 


are individuals, but no one individual owns as much as 1% percent of the com- 
mon shares. Among the remainder——— 

Mr. Keating. Could I interrupt? One and a half percent would 
be how much in dollars? 

Senator O’Manonry. Well, if I recall correctly, General Motors 
was quoted this morning at about $43 or $44 a share. 

Mr. Keatine. Well, what I was trying to ascertain-——— 

Senator O’Manonry. And the total number of shareholders, they 
testified to be 504,000 in the first quarter of 1955, just before the sale 
of 4,380,683 

The Cuatrman. I think the statement concerning the 114 percent 
may be in error. I believe it was disclosed, if I remember correctly, 
that something in the neighborhood of 20 percent was owned by one 
of the subsidiaries of Du Pont. 

Senator O’Maroney. Well, that is another matter. I am talking 
about individuals. ) 

The CHamman. Not corporations? 

Senator O’Manoney. No; I will come to that. 

The Cuatrman. I see. 

Senator O’Manoney. The statement is here that more than 90 per- 
cent of the owners of common and preferred stock are individuals. 
Now, that excludes Du Pont. 
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Mr. Keatine. Over 90 percent of the total number are individuals ? 

Senator O’Manoney. That is right. 

Mr. Keatine. That is not significant—— 

Senator O’Manoney. Well, now, let me finish with what they 
testified about concentration in the—— 

Mr. Keatine. Senator, I am not saying your statement is insignifi- 
cant, but I am saying that the statement of General Motors hasn’t 
any significance. Of course, 90 percent or more would be owned by 
individuals. 

Senator O’Manonry. Yes. 

Mr. Keating. But the point is that the—— 

Senator O’Manonery. If I may interrupt, it does show the collectiv- 
ist character of the corporation, but I will develop that right out of 
their own words: 

More than 90 percent of the owners are individuals [they said] but no one 
individual owns as much as 1% percent of the common shares. Among the re- 
mainder are groups such as the estates and: trusts, endowed colleges and other 
educational organizations, charities, insurance companies, hospitals, medical 
and health institutions, fraternal organizations, and clubs and churches and 
religious organizations which in turn pass on the benefits of their General Motors 
ownership to additional millions of persons. 

Now, there is nothing critical in what I am saying. I am just 
reciting facts as General Motors laid them down before us. Then 
they proceed : 

There are General Motors shareholders in every State and many foreign 
countries and more than 60 percent own 50 shares or less. E. I. du Pont de 
Nemours & Co., holder of about 23 percent of General Motors common shares, 
is owned by more than 150,000 shareholders who are thus indirect owners of 
General Motors. 

Mr. Keatina. They say that right in their own brochure? 

Senator O’Manonry. Yes; indeed. Then in the presentation and 
testimony in response to questions of the committee, the officers of 
General Motors told us frankly that the ownership percentage of the 
stock of General Motors by the officers and directors amounts to 38.9 
percent of the entire outstanding stock. 

The Cuarrman. If what they say in that regard concerning E. I. 
du Pont de Nemours & Co. is true, that they own at least twenty-odd 
percent, then they would have control of General Motors; wouldn’t 
they ? 

Senator O’Manonry. Well, I pointed out, when the testimony of 
General Motors was presented, that the 50 largest shareholders in- 
cluding the du Pont group, owns about 32 percent. It is common 
knowledge among corporation lawyers and corporation executives, 
that any group that can command the votes of 30 percent of the out- 
standing stock ownership of any great corporation actually in effect 
are the ones who manage that corporation. 

The Cuarrman. I would put it at a lower figure, considering how 
widely distributed that stock is. 

Senator O’Manonry. That is right, and I think you would be justi- 
fied in doing that because the individual with 114 percent of the total 
stock does not attempt to exercise any control. 

This was illustrated, of course, by the sale of Ford stock just the day 
before yesterday on the market, the sale by the Ford Foundation of 
certain stock, several million shares, as I recall, under a plan by which 
the Ford group controlled the voting power and the public, not only 
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by the nominal ownership but rather by a certificate that will entitle 
them to a division of profits, if there are any profits. 

In other words, we have here in the motor industry a collective sys- 
tem as far as the ownership and management is concerned. ‘The 
mass of the individuals who own the stock of General Motors Corp. 
exercise no control, and I say that when the people who own the 
property of the United States lose the voting power over the way in 
which their property is managed, then economic freedom is being 
undermined. 

This becomes even more plain when one considers that the test»mony 
showed that General Motors has about 601,000 employees. When I 
pointed that out Mr. Curtice interrupted to say that is not only true, 
but he said you must take into consideration the number of employees 
of the 21,000 companies that supply them with goods, and the em- 
ployees of the dealers who sell their cars. 

My point is that if you add the 600,000 employees to the 504,000 
stockholders and then add the employees of the 21,000 suppliers all 
over the United States and the employees of the dealers, you have a 
population of this economic state that exceeds the population of most 
of the cities in the United States. 

The Cuatrman. Senator, may I ask a question ? 

Senator O’Manoney. Yes. 

The Cuarrman. I think we might say that the growth in General 
Motors has been brought about in two ways: First, there has been 
internal growth and then there is the growth from without, the latter 
growth being by virtue of acquisition of other companies by merger. 

Growth from within has been attributable to the use of their sur- 
plus or their profits in the expansion of the enterprise. 

Now, what can we do about the situation? What can we do about 
either one or both types of growth which enabled General Motors to 
assume those gigantic proportions which you have indicated ? 

Senator O’Manoney. Well, if you will pardon me, I will come to 
that after I have laid the basis of what seems to me to be the factual 
picture of the growth of collectivism in the United States, and what 
the result will be. 

Here is the January report of Economic Indicators published by 
the Joint Committee on the Economic Report, containing the statistics 
which are prepared in advance by the Department of Commerce and 
reviewed by the Council of Economic Advisers to the President. 

Mr. Keattne. Senator, before you read that, what is the definition 
of “collectivism?” What does that mean, that word? 

Senator O’Manonry. “Collectivism,” as I understand its meaning, 
is the management of the affairs of a large group of people by certain 
leaders who are in effect. dictators. 

Mr. Kratine. And if it were in the Government, if the Government 
had that control, we call it socialism ? 

Senator O’Manoney. Or communism or fascism. 

What happened in Germany under Hitler was that big industry, 
the steel industry, led by Herr Thyssen, brought about the election of 
Hitler and his followers to the control of the Government and then 
Hitler took it over and destroyed their ownership, and took it. over for 
the state. 

Mr. Kratine. The reason, the first reason for my great interest in 
this problem which you mentioned, is my violent opposition to state 
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socialism. My feeling is that if we don’t do something or if these 
giant companies do not themselves do something to police themselves 
and curb their own activities, we may take a swing all the way to state 
socialism. 

Senator O’Manoney. You are just as right as you can be, Congress- 
man, and I share that fear. 

The Cuarrman. And I will state that that statement is well called 
for, and I am in accord. 

And there is one other thing I wanted to mention in that regard.’ 
It is far easier to step in and take over, in this country as in any coun- 
try, after industry has become unduly concentrated. This brings 
about socialism. It is far easier to take over 1 company than it is 
to take over 100 or 1,000 companies. And these corporations may by 
becoming so dominant, as has happened elsewhere, have themselves 
taken over by the State and be nationalized. 

Senator O’Manoney. Well, in connection with the statement that 
both of you gentlemen have now made, I think that I ought to read 
in the record the factual material which was obtained from the Library 
of Congress, I think, through the activity of Dr. Kreps, who has been 
associated with both committees, on the House side and on the Senate 
side, and who is with the economic side now. 

It is a rather remarkable fact that with the exception of the Federal 
Government there are about six revenue collectors in the United States, 
corporate revenue collectors, which collect more revenue than any 
public body. 

General Motors stands first in the amount of revenue it takes in, 
$9.824,000,000. Standard Oil of New Jersey comes next with $5,661,- 
000,000, and then comes American Telephone & Telegraph Co. with 
$4,714,000,000, and then United States Steel with $3.241,000,000, and 
Sears, Roebuck & Co. with $2,965,000,000, and then General Electric 
with $2,959.000,000-——and then for the first time we get a public body, 
the city of New York with $2,866,00,000. Which causes me to remark: 
Can anybody fail to see why the great cities of the United States are 
beginning to have to depend upon aid of some kind from their States 
and sometimes from the Federal Government in order to carry on the 
functions which the people of those communities need ? 

It is because the source of taxation has been transferred from the 
land, which used to be the principal subject to taxation when our 
Constitution was drawn and was for most of the life of this Nation 
until this century—to the stocks and securities of the great national 
corporations and international corporations which carry on their busi- 
ness all over the United States. 

Stocks and securities can be held in such manner that the county tax — 
collector or the county tax assessor cannot reach them. q 

It was pointed out, for example, in the record of our hearings on 
General Motors bv Mr. Curtice himself, that much of the stock of his 
company is held in stockbrokers’ houses, in beneficial holdings, the 
ownership of which is concealed. The name of the stockholder is not 
known hecause of the manner in which the fiscal market is overated. 

Mr. Kerattne. Senator,:is there anything inherently vicious about 
that. practice ? 

Senator O’Manonry. I understand that one of the great troubles 
in bringing about reform is to have the reputation that you are calling 
somebody names. I don’t say that there is anything vicious about it. 
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All that I am saying to you is that the names are concealed; you don’t 
know who they are. 

Mr. Keatina. Well, my mind is open on that. I don’t know, and I 
would hesitate to—— 

Senator O’Manonery. Congressman, what I am talking about is 
what are we going to do with the situation that we find ourselves in? 
What sort of a world do you want to livein? What sort of a world 
do you want to bring 7 your children in—a free world or a controlled 
world? It is going to be one or the other. 

This Nation has been locked in two world wars over this very 
question. 

At this very moment more than half of the budget sent to the Con- 
gress by the President this month is devoted to defense, the prepara- 
tion for war. 

So, here we are, in an age, the atomic age, in which the power of 
the people to run their own affairs is slipping away, and they do not 
see it slipping away. 

How many of those people who went to the market in New York 
on the 18th of January to buy the nonvoting stock of Ford ever gave 
a thought to the fact that what they were doing was giving the Ford 
company their money to operate the Ford corporation and that under 
the scheme which has been laid down, the Ford stockownership can be 
reduced to as much as 6 percent or less of the outstanding stock and 
still the Ford group will be the management. 

In other words, we have, in all of these big corporations which I 
have listed and about which I spoke to you here, a system of a division 
of ownership and management. 

To my mind there is no question in the world that if ownership in 
the economic sense ceases to have control over the property that it 
owns, then economic freedom is on the way out and the totalitarian 
system is on the way in. 

That is why all of you gentlemen want to put some stop to the 
mergers. 

Back in 1941, March 31, 1941, we find the report of the Temporary 
National Economic Committee. On pages 358, 39, and 40 of this re- 
port you will find the discussion of mergers. This report was ap- 
proved without exception by the committee and on that committee 
there were both Republicans and Democrats. There was no party 
division on that. 

I was chairman of the committee. The Honorable Hatton W. 
Sumners was vice chairman, he was formerly Congressman from 
Texas; Senator James Mead, of New York; Representative Clyde 
Williams, of Missouri; B. Carroll Reece, from Tennessee ; then, there 
was Thurmond W. Arnold, the Assistant Attorney General; Sumner 
T. Pike, Commissioner, representing the Securities and Exchange 
Commission ; Commissioner Ferguson, representing the Federal Trade 
Commission ; Isadore Lubin, representing the Department of Labor; 
J. J. O'Connell, Jr., representing the Treasury Department; Wayne 
C. Taylor, Under Secretary of Commerce—this was the group that 
unanimously approved these recommendations. They are brief. I 
would like to have them in the record : 

It is suggested for the consideration of the Congress that no such merger 


should be permitted unless its proponents demonstrate (a) that the acquisition 
is in the public interest and will be promotive of greater efficiency and economy 
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of production, distribution, and management; (6) that it will not substantially 
lessen competition, restrain trade, or tend to create a monopoly either in a single 
section of the country or in the country as a whole in the trade, industry, or line 
of commerce in which sueh corporations are engaged; (c) that the corporations 
involved in such acquisition do not control more than such proportion of the trade, 
industry, or line of commerce in which they are engaged as Congress may deter- 
mine; (d) that the size of the acquiring company after the acquisition. will not 
be incompatible with the existence and maintenance of vigorous and effective 
cabadace. in the trade, industry, or line of commerce in which it is engaged ; 
and (€)—— 

The CuatrmMan. May I interrupt you, Senator, at that point ? 

What should the percentage be? This isin general terms. I would 
be glad to be enlightened as to what percentage it should be. 

Of course, we all know that your committee was a very famous one 
and that it did splendid work on the question of antitrust activities 

Senator O’Manoney. Well, my personal opinion would 

The Cuarrman. Instead of generalities, I would like to have it spe- 
cific. What is “big,” and what is so big as to be inconsistent with the 
general welfare of the Coney ? 

Senator O’Manonry. Well, in the first place, let me say that I have 
never attempted to set myself up as a prophet as to what size the com- 
pany may eventually need. There are certain monopolies that we 
tf like the telephone company, but in the general production of the 
commodities which are going to the households of the United States, I 
would think that when one company gets to control as much as 50 
percent of the production it should not be permitted to merge with any 
more. 

The Cuatrman. Should not be permitted—— 

Senator O’Manoney. That is right; it should not be permitted. 

The Cuatrman. I want to get straight about this. 

I mentioned before the two methods of growth. One is mushroom- 
ing from within rather than growth from without by merger. 

Let us assume that a company has 50 percent of the production and 
it keeps growing, and instead of distributing its profits to stockholders 
it uses the major portion of its profits for expansion purposes and con- 
trols 60 percent of the manufacture of that product. 

Senator O’Manonry. I think one thing that could very properly 
be done is to provide by law that no corporation should use its profits, 
which belong to the stockholders, for the acquisition or the establish- 
ment of any new operation that is not directly connected with its 
principal business. 

The Cuarrman. Well, let us assume it is directly connected with 
the operation of the business. 

Senator O’Manonry. That is why I made that qualification at the 
beginning. I am not ready to say at the present time that an efficient 
company properly managed without any abuses should not find itself 
in a position to control out of necessity and in the public interest more 
than 50 percent of the property, the particular kind of property. 

The Cuatrrman. Well, would you put a roadblock in—that under 
no circumstances should it go above 50 percent ? 

Senator O’Manoney. Acquisition of any independent company; 

es. 
7, The CHarrman. Well now, in other words, you say that if it has 50 
percent it cannot go out and buy any other company ? 

Senator O’Manonry. That is right. 
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The CuarrmaNn. Well, I am getting back to the question I tried to 
put before—I am trying to pin you down, if I may be permitted to 
use that phrase. 

Would you permit growth from within beyond 50 percent ? 

Senator O’Manoney. No. No, I don’t think so, unless there are 
re circumstances, such as the American Telephone & Telegraph 

0. 

The CHarrman. Well, that is a regulated company. 

Senator O’Manoney. There is your qualification ; you make it your- 
self. Unregulated companies would fall into a different category 
and then you could say definitely that not more than 50 percent should 
be acquired. 

Mr. Keating. Do you mean by that, Mr. Chairman, that if a com- 
pany manufactures products, representing 30 percent of the total 
and it continued to grow from within until it, even without merger, 
had 50 percent of the market, that it should be required to stop? 

The CHatrman. I am asking for information; my question is in- 
tended to get facts. 

Mr. Keating. But that is what you meant by growing? 

The Cuatrman. That is right. 

Senator O’Manonry. The Chairman is constantly asking for mat- 
ters of opinion, while I am trying to lay down factual statements here 
with which there can be no dispute, because the sensible judgment to 
be drawn would be buttressed by undisputed facts. 

I am pointing out to you that as long ago as 1941 there was a unani- 
mous opinion by a group of Members of the House and Members of 
the Senate and members of the executive departments of the Govern- 
ment that mergers under the following conditions should not be per- 
mitted 

The CHamman. And the recommendations were carried out in cer- 
‘tain respects because some have been enacted into law—the Celler- 
Kefauver Antimerger Act. 

Senator O’Manoney. I am glad that the chairman has brought that 
up. It was at that time that the chairman of this committee, Mr. 
Celler, introduced a bill in the House. 

I introduced a bill in the Senate with which Senator Kefauver was 
associated. They were companion bills. 

I had charge of the debate on the floor on that bill. The debate 
started between myself and Senator Donnell, of Missouri, a very able 
lawyer and constitutionalist, and before we were over we had developed 
an area of agreement. The bill passed in the Senate, and the con- 
ference report was unanimously passed on, so that there could be no 
doubt that we, back there in 1950, when this measure was passed, 
cleared up the error that was made in drafting the original act forbid- 
ding the acquisition of competing companies by the purchase of stock, 
without any mention of the purchase of assets. 

We changed that by condemning the purchase of assets as well as 
the purchase of stocks—because whoever wanted to promote a merger, 
seeing that the only thing that was prohibited was the purchase of 
stock, made no bones about it; they threw the stock in the wastebasket 
and brought the plant, which was a much more effective way. That 
sort of merger we have stopped. 
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The other two recommendations that I was about to read : 


(e) That the acquisition will not so reduce the number of competing companies 
in the trade, industry and line of commerce as materially to lessen the effective- 
ness and vigor of competition in such trade, industry, or line of commerce; 

(f) That the acquiring company has not, to induce the acquisition. indulged 
in any unlawful methods of competition or has not otherwise violated the provi- 
sions of the Federal Trade Commission Act, as amended. 

Those were recommendations made after full study 15 years ago, 
unanimously approved—and yet, except for that one TNEC recom- 
mendation written into the act of 1950, nothing has been done. 

I am happy to see, therefore, such a broad interest in this com- 
mittee in stopping mergers. 

It is not an easy problem, because there are many places where, in 
small business, for example, the originator of a company might have 
made a great success but when he, nearing the age of retirement and 
thinking of provision for his family and finding nobody in his family 
was at all interested in taking over the business, finds himself com- 
pelled, in order to protect his family, to sell that’company. 

That is a circumstance which cannot be condemned as against the 
public interest unless the size should be so great—but a corporation 
which is personally owned comes in the category of small business, 
as I see the problem, and it is not so important for the Government 
to step.in there—in fact, the Government should avoid stepping into 
the management of personally owned corporations. 

But where you are dealing with these giant corporations which are 
not personally owned but which are, as I said at the outset, collectivist ~ 
economic states and whose slightest word has a tremendous effect ~ 
upon our whole economy, that is a different situation. Take the case © 
of the dealers of General Motors. 

Why do you suppose there was such a widespread and favorable 
public reaction to the revelations that were made before the Senate 
committee, and are now being made before the Senate Committee on 
Commerce, with respect to the dealers ? 

It was because local dealers in every State in the Union were com- 
plaining about the fact that the managers of the parent corporation, 
the manufacturer, came into their towns and said to them, “You must 
spend this money this way; you must build this building, or your agree- 
ment, your selling agreement, will be terminated when it comes up for 
renewal at the end of the year.” 

They found themselves the owners of the property but having to 
take orders from outside their community, and so they were forced 
into the sale of cars which were in such proportions as to be beyond 
the capacity of their community to buy. 

Mr. Keating. And placed in a position where that great pressure 
to sell cars was the paramount consideration, more than service to the 
customer. 

Senator O’Manonry. Absolutely. 

Mr. Keatrne. In the old days when you had difficulty with a car, 
the fellow from whom it was bought used to satisfy the buyer. Now, 
with too much pressure from the top to sell cars, the attention is on 
selling cars and there is not as much attention to the customer to be 
sure that he is satisfied. 

Senator O’Manoney. Well, now, let us look at the situation just 
as it developed. 
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Fifty years ago, 35 years ago, there were dozens of corporations 
engaged in the manufacture of automobiles; 3 years ago there were 9. 
The Department of Justice permitted several mergers, so as to reduce 
the number to six. Among the six, General Motors, Ford, and Chrys- 
ler now practically dominate the field. 

The president or managing director of the American Motor Co., 
Mr. Romney, testified only yesterday before the Senate Committee on 
Commerce that the market in 1956 of automobiles was eaten up in 
1955 by the unconscionable pressure that was brought upon dealers 
to sell cars the people did not want to buy. 

That is an economic effect that touches every State in the Union 
and every community in the Union. 

The CHamman. With respect to the dealers’ contract with the 
corporation—and your committee did a splendid job in focusing the 
Nation’s attention upon the besetting evils surrounding these dealers 
and the foisting of unwanted cars upon them—I understand that 





General Motors made an announcement that it has changed the terms 
of its dealer franchise contract from 1 year to 5 years. 


Is that correct ? 
Senator O’Manonry. Yes. That was when, if I might express an 


opinion, the management of General Motors thought that announce- 


ment would pull the rug out from under the hearings, but it didn’t 
work that way. 

The Cuarrman. And I understood that that 5-year franchise con- 
tains a clause that the franchise is cancelable by General Motors 
upon 60 days’ notice. 

Senator O’Manoney. Yes, sir. It was a concession to the ear and 
not to the heart. 

The CuarrMan. Well, it is not a concession at all then. 

Senator O’Manoney. I will accept that. 

The Cuarrman. It gives the dealer 4 more years, but they can pull 
the rug out from under him in 60 days. 

Senator O’Manoney. It was a good public-relations move. 

The CuarrMan. But, really and truly, there was no advantage to 
the dealer because he still can be put out of business in 60 days. 

Senator O’Manonry. You may be interested to know that I made 
an offer to Mr. Curtice, which still stands. 

I said to Mr. Curtice, president of General Motors—as if anybody 
in the country doesn’t know that now—“If you will bring your dealers 
to Washington, I will guarantee to you the use of the Senate caucus 
room to hold a conference with all of your dealers in secret, behind 
closed doors, provided only that you will admit the lawyer brought 
along by any dealer who chooses to bring a lawyer. That is the only 
condition I will lay down.” 

And Mr. Curtice’s response was, “I would prefer to see them indi- 
vidually.” 

The Cuarrman. Would Mr. Curtice come out in one piece from 
that caucus room ? 

Senator O’Manonery. I did not get that question, Mr. Chairman. 

The Cuarrman. Oh, I just said, would Mr. Curtice come out of that 
saucus room, under those circumstances, in one piece? 

Senator O’Manoney. Oh [laughing]. Again, I say, I am not a 
prophet. I think he would, because he is a very able man, a very 
intelligent man. 
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Now, I believe that before we are through with this analysis of 
the factual condition that we confront, that the leaders of the big 
corporations will themselves see that unless they grant economic free- 
dom to their dealers they will be cutting their own throats. That is 
why I was referring to the testimony of Mr. Romney yesterday. It 
is brought out further by the fact that General Motors has already 
announced a lower production for this year of 1956 than it had for 
last. year. 

The CHarrman. What should General Motors do, in addition to a 
reduction of schedule—— 

Senator O’Manoney. Well, one thing, they ought to allow the deal- 
ers throughout the United States to elect dealers’ councils, without 
interference by any executive of General Motors, and those councils 
representing the dealers for different regions should be entitled to 
hear every case of complaint brought by a dealer with respect to his 
contract. 

The Cuairnman. Let me get you clear. 

As I understand, isn’t that sort of a right that dealers would have, 
in addition to their legal rights—in fact, the legal right is absent— 
er Fy if they are cut off after notice is given, they have no redress 
at all 

Senator O’Manonry. No, because they have signed the sales agree- 
ment, and there is no cause of action. 

The CHarrman. But you feel there ought to be a greater degree 
of social responsibility ? 

Senator O’Manoney. Well, there should be a court of arbitration 
within the company itself to deal with these matters, these com- 
plaints, so that the dealers will know that they are getting justice. 

And if that is not done—and it can be done by voluntary action 
immediately—if it is not done, I do not hesitate to predict that the 
Congress will pass a law which will require these matters to be set- 
tled by some body of the Federal Government. 

The Cuatrman. That is what I was coming to. 

Do you feel that if they do not assume their responsibilities to 
the public, as you have indicated, that Congress will have to step in 
and accord General Motors dealers, for example, some sort of right. 
They are entitled to some rights because, in many instances, they 
have been in that business for decades, they have put in their money, 
their families are in it, and a great deal of the welfare of the com- 
munity depends upon their continuing existence as General Motors’ 
dealers. Therefore they ought to have—what they do not have 
now—some legal right that might be granted by the Congress to 
protect them and their dear ones and the community in which they 
live? 

Senator O’Manonry. This problem exists in some other industries, 
too. It exists in the oil industry, it exists in television, probably, and 
several others. 

The point is this: Is the distributor who operates locally an agent 
for the manufacturer, an employee of the manufacturer, or is he an 
independent businessman investing his own money in the sale of the 
commodity ? 

If it is the latter he ought to be free. But the great corporations 
engaged in the distribution of these commodities, not wanting to as- 
sume the responsibility that would fall upon the principal of an agent,. 
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have sought to make the selling agreements such that no agency re- 
sponsibility would be involved, and so the local free enterpriser, or so 
he thinks of himself, is reduced to the status of a vassal without au- 
thority over his own property. 

Well, Mr. Chairman, I have talked to you for over an hour 

The CHamman. Well, you have been very enlightening and very, 
very interesting, and I am sure that we are all in favor of your 
continuing. 

Senator O’Manoney. Let me add for the record just these figures 
that I started to present a while ago. 

These come from Economic Indicators of January 1956. Every 
Member of Congress can get a copy of this from the Joint Committee 
on the Economic Report or from the Government Printing Office. 

The national income is set forth in a table on page 3. 

This shows that the farming income in the United States, which in 
1950 was $13,300 million and in 1951 was $16 billion, fell in 1952 to 
$14.3 billion; in 1953 to $12.3 billion; 1954 to $12 billion, and was 
estimated for the third quarter of 1955 at a rate of $10.6 billion. 

Everybody knows that we have a farm problem and have had it for 
over 20 years. 

But what is happening at the same time on the score of corporate 
profits, as reported by these official documents, these official statistics 
from the Department of Commerce, assembled by the Council of Evo- 
nomic Advisers and published by the Joint Committee on the Eco- 
nomic Report ? 

The Carman. If I may just interrupt. Do you say from that 
record that farm income is about $12 billion or $10.6 or 

Senator O’Manonry. I will give it to you again, so you can write it 
down. : 

Farm income, and underline the word “income” 

The CrarrmMan. That is gross income? 

Senator O’Manonry. No. That is income after operating expenses 
are deducted. In 1951 it was $16 billion; in 1952 it was $14.3; 1953 it 
was $12.3 billion; in 1954 it was $12 billion. 

And now for the first quarter of 1955 it was $11.5 billion: the second 
quarter, $11 billion; the third quarter, $10.6—and it is still going down. 

The CHatrMaN. You mean the rate 

Senator O’Manonry. I mean, that is the estimated income of the 
farmers, it is the total. 

Mr. Rocers. For the years? 

Senator O’Manoney. For the years. 

The CHarrMan, And the first and second quarters—you gave it by 
quarters ? 

Senator O’Manonery. For 1955. 

Now, then, let us compare corporate profits. This is not gross 
income, as in the case of the farmer 

The CHarrman. Pardon me. What was the income of General 
Motors—$9 billion ? 

Senator O’Manoney. The revenues of General Motors, $9,824 
million. fs, 

Mr. Keratina. That is the total ? 

Senator O’Manonry. That is the total. 

The Cuarrman. For what year was that intake for General Motors? 
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Senator O’Manoney. The year is 1954. 

Let me state the profit, not the gross income. 

In 1950, corporate profits before taxes, $40 billion; 1951, $41.2 bil- 
lion; 1952, $35.9 billion; 1953, $38.3 billion; 1954, $34 billion; first 
—- of 1955, $40.9 billion; second quarter 1955, 543 billion flat; 
third quarter, $44.5 billion. 

Those are profits before taxes, and if you wish to compare the taxes 
with the dividends it will only be necessary for you to turn to page 8 
in this document. I shall not attempt to read it to you. It will re- 
produce in the record, the chart that is here, but I wish that every 
member of the committee would examine this chart and it will be seen 
that the undistributed profits of which the chairman has spoken have 
been on the whole practically equal to the dividend payments. The 
dividend payments and the undistributed profits are almost as much 
as all the corporate taxes. 

It is a very interesting comparison with the condition of the farmer. 
T have no hestitation in saying, moreover, that if concentrated cor- 
porate power in the United States can continue with its undistributed 
»rofits and its profits before taxation to multiply its resources, it will 
= free from all the capital markets in the country, particularly when, 
as in the case of General Motors, it has a wholly owned subsidiary 
which is a finance corporation that makes the loans to the individuals 
who buy the commodities. 

Mr. McCutxocu. Mr. Chairman, I think it might serve a good pur- 
pose if the record would show—if the Senator has it from the Eco- 
nomic Report from which he has just read—the corporate profit after 
taxes; because, as I recall in 1950 and 1951 and 1952 and 1953, the 
excess profits tax law was in effect and in some instances the maximum 
tax take was as much as 75 or 76 percent. 

Therefore, so that the record be clear beyond any question, I would 
be glad if the Senator would provide information with respect to 
corporation profits after taxes. 

Senator O’Manonry. The table which appears on page 3 contains 
3 columns under the general heading of “Corporate Profits and In- 
ventory Value Adjustment.” 

The first column is “Total.” Now, that total, I think, furnishes the 
answer to your question. 

The second column from which I shall read is entitled “Profits Be- 
fore Taxes.” 

The third column is “Inventory Valuation Adjustments.” 

In order that you may have the full picture before you, I will read 
the three columns year by year. 

In 1950: Total, 35.1 billion; profit before taxes, 40 billion; inven- 
tory valuation adjustment, minus 4.9. 

1951: 39.9, 41.2, minus 1.3. 

1952 : 36.9, 35.9, 1 (no minus and no plus sign, just 1). 

1953: 37.2, 38.3. minus 1.1. 

1954: 33.8, 34, minus 2. 

Then, for 1954, the first quarter : 32.6, 32.7, minus 2. Second quar- 
ter : 34, 33.7, minus 0.2. 

Third quarter: 34.5, 36, minus 0.5. 

1955, first quarter: 39.6, 40.9, minus 1.3. 
Third quarter : 41.9, 44.5, minus 2.6. 
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So, an analysis of these would indicate, for example, that the margin 
between the total corporate profits and the profits before taxes shows 
a disparity for the most part of a little less than a billion dollars. 

Mr. McCutiocn. Yes. Well, Mr. Chairman, and if the Senator will 
bear with me—and I do not wish to belabor the point—the figures 
that you have read still do not give the information which I think 
should go into the record at this point, that is, the corporate profits 
after taxes. You read a column which you called total income. Then 
you read a column “Profit before taxes.” Well, we know that except 
for some very 

Senator O’Manonery. Well, if you subtract the figure in the total 
column from the figure in the profits before taxes column, I imagine 
that you will be getting the profits after taxes. 

Mr. McC uttocn. I do not wish to contend with you on that feature, 
Senator, but I do not believe that is the case. 

Mr. Chairman, I think it would serve a useful purpose if one of the 
staff gets the information in question, unless this gentleman 

Senator O’Manoney. This appears on page 8, the answer to your 
question, entitled “Corporation Profits.” There are two columns here : 
First. “Corporate Profits Before Taxes,” and second “Corporate Tax 
Liability.” 

The corporate tax liability in this column, beginning with the year 
1950, was $17.8 billion, and again the source is the Department of 
Commerce. 

Mr. McCutiocn. If I may interrupt, now we are getting at the 
answer to the question. 

Senator O’Manonry. Yes. 

1950, 17.8; 1951, 22.5; 1952, 19.8; 1953, 21.3; 1954, 17.1; and during 
1955, for the various quarters: First quarter, 20.5; second quarter, 
21.6; third quarter, 22.3. , 

Those are the definite figures on corporate tax liability. Then there 
are three columns entitled “Corporate Profits after Taxes,” which 
give the total of the profits, the “Dividend Payments,” and “Undis- 
tributed Profits.” 

I shall be very glad to leave this copy with the committee so that 
the staff may get the document itself and obtain the information 
desired. 

I received a letter with respect to the recent action of the Texas 
Co. Ihave in my hand now a letter from J. S. Worden, vice president 
of the Texas Co., which is entitled “To Employees of the Refining 
Department.” 

I will read it all because it ought to go into the record. It is dated 
December 6, 1955. When we are talking about the economic inde- 
pendence of the individual citizens of the United States. 

Recent events indicate that some employees may not be aware of a long- 
standing rule in the company concerning the ownership by employees of interests 
in oil and gas leases, minerals, et cetera. This rule is as follows: 

Employees of the company, in any capacity whatever, shall not own or have any 
interest, directly or indirectly, in any oil or gas lease, oil or gas production, 
oil or gas well, oil or gas royalty, oil or gas prospect, minerals, fee lands acquired 
for mineral prospects, or any other interest, in general, owned for profit or gain, 
individually or through a company, in any petroleum company or activity, which 
might come in conflict with the interest of the Texas Co. Ownership of such 


interests by a spouse, children, relatives, or anyone else, in trust for an employee 
is equivalent to ownership by the employee. 
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If a well driller inherits from his father a royalty interest in some 
oil and gas lease upon the public domain, he has got to choose between 
that and his employment in the Texas Co. And he has no authority 
to pass upon the validity of his holding, the righteousness of his hold- 
ing, or the validity of the company judgment. The company is to be 
the sole judge. This illustrates how in our time these great economic 
collective estates are making themselves juries and judges over the 
economic affairs of their employees. 

Mr. Kwrarrtne. First, if he worked for the Government, he would be 
subject to a conflict-of-interest statute. 

Senator O’Manoney. Yes, here we have a conflict of interest by 
rule. 

Mr. Kreative. Here is a conflict of interest with his own employer. 

Senator O’Manonry. No, Mr. Keating. Let me read it again. 

Now, of course, if somebody in a position of executive importance 
in the Texas Co. should acquire stock ownership in the Standard Oil 
Company of New Jersey, that probably would be a clear conflict of 
interest. 

However, would it be a conflict of interest for an ordinary laborer 
to own a royalty interest in some gas well not owned by the Texas Co. ? 

Mr. Keating. I agree that it carries it to a degree far beyond what 
we would normally think is proper. 

Senator O’Manonry. I think so. 

Mr. Keatine. But it is legitimate, it seems to me, that any com- 
pany 

Senator O’Manoney. But it goes further, it goes to mineral rights. 

Mr. Kearine. It is legitimate that any company should protect 
itself against a person of responsibility in the company having a con- 
flicting interest in some other company. 

Senator O’Manoney. Would you consider ownership in a coal mine 
a conflicting interest or a royalty interest? Would you consider a 
uranium mining claim in Colorado, Wyoming or Utah, a conflicting 
interest with the Texas Oil Co. ? 

Mr. Keatine. It could be; I can see how it could be. 

Senator O’Manoney. If it were, would it not be an illustration how 
a corporation, created for the purpose of developing oil, was going 
into the mineral business?) And, everybody employed would have to 
lose any mineral rights that they might have. 

Mr. Keratrne. I think that 

Senator O’Manonry. I will accept, Mr. Keating, your response 
that they carry it a little further 

Mr. Keatine. I think it is carrying it too far when you go way 
down to the well driller, probably. But, certainly a company should 
protect itself against someone having a conflict of interest with that 
company, in the same way that the Government protects itself by a 
conflict of interest statute and does not permit anybody 

Senator O’Manonry. I would not have any doubt about that at all. 
T am in complete agreement with you on that. 

But, I agree with you also when you say that this notice which I 
have read for the particular purpose of making it clear—just what 
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Texaco has ordered, that it goes a little too far, when we are talking 
about economic freedom. 

The Cuairman. Senator, I notice you picking up your papers, per- 
liaps for departure. However, we would like to get your views on the 
bills that are before us. Several provide for premerger notification. 
Another gives the Federal Trade Commission the right to seek a pre- 
liminary injunction to prevent what it deems to be an illegal merger. 

Senator O’Manoney. Well, the reason I have not spoken in detail 
about those bills is because the committee of which I am a member, on 
the Senate side, is now trying to make up its report, which will deal 
with these general subjects, and I did not want to foreclose my oppor- 
tunity to have a free mind with respect to details. 

I have no doubt whatsoever that you should set up, out of these var- 
ious bills that have been before you, a statute that will be effective to 
prevent mergers that are against the public interest. 

And, so far as my position in the Senate goes, you will have my co- 
operation in that respect, as we cooperated before. 

Are there any other questions ? 

Mr. Kearine. Let me ask you one question. 

Did the hearings before your committee concerning General Motors, 
or are the hearings before the Commerce Committee, to your knowl- 
edge, going into the question of what result in terms of lack of service 
to the ultimate consumer comes from giantism ? 

Senator O’Manoney. Well, we had a lot of testimony that came to 
our committee, a lot of representations by letters, responses to in- 
quiries, much of which did not get into the record because it would 
have made it too voluminous. 

The hearings were confined to those who came personally and testi- 
fied. 

However, there is no question in my mind that the bulk of the in- 
formation which came to us showed us that the attention to the indi- 
vidual owner of a car has deteriorated during the tremendous pres- 
sure drive to sell more and more cars. 

Of course, in some cases efforts were made, and I think sincerely, 
by corporate mergers to improve the mechanical ability of employees 
of the dealers to cooperate in doing that. 

To my mind, this is one of those questions which has to be settled 
by agreement, just as Congress works out a law by agreement. I do 
not approach this in a punitive position at all. I am not seeking to 
punish as violators of law those who are making errors of judgment 
and even committing abuses, because we in Congréss have not a8 yet 
had the success that we ought to have in clarifying the law which 
deals with antitrust matters. 

Mr. Keating. What I was getting at is this: I have an old- 
fashioned idea that the best public relations is a satisfied customer. 
And I have known of instances that led me to think that perhaps 
some of these giants are forgetting that fundamental principle. I 
think it is to the public interest that it not be forgotten. 

Senator O’Manoney. It won’t take much scratching for you to find 
out that is the fact in many instances. 

The Cuatrman. Thank you for your patience. You made a very 
valuable contribution this morning. 

Senator O’Manoney. Thank you very much, Mr. Chairman. 
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The Cuarrman. Our next witness is Mr. Thomas M. Evans, presi- 
dent, H. K. Porter Co., Inc. 

Mr. Evans, you can epitomize your statement extemporaneously if 
you wish, 1 ather than read it. 


STATEMENT OF THOMAS M. EVANS, PRESIDENT OF H. K. PORTER 
CO., INC. 


Mr. Evans. I thought I might read it, and then if you want to ques- 
tion me on anything, stop me as I go along. 

My name is Thomas M. Evans. Iam president of H. K. Porter Co. 
Tne., whose head offices are in Pittsburgh. 

I apprec iate very much this opportunity to appear before your com- 
mittee. It seems to me that this problem of size of corporations is 
one of the most important Congress could be working on. In fact, I 
agree with Senator O’Mahoney that something must be done about 
it quite promptly if this country is to be kept away from socialism. 

H. K. Porter Co., Inc., is a diversified concern manufacturing such 
products as industrial rubber goods, steel, refractories, high-tension 
electrical equipment, nonferrous metals, saws and garden ‘tools, and 
many others. Porter has 13 divisions and more than 30 plants. Cur- 
rent employment is in the neighborhood of 8,000 persons. 

Our sales currently are at an annual rate of approximately $135 
million. This compares with less than $1 miilion in 1939. 

In that year our company was faced with the problem of being a 
leader in a dying industrial field, namely, the manufacture of indus- 
trial switching locomotives. We were faced with the problem of 
having to develop some other business to employ our personnel in what 
was then a limited amount of capital. To accomplish this we found 
that it was easier and less expensive to buy a small company and 
develop its potential. 

This is caused, in part, by the inheritance tax laws of our country. 
In buying the various companies we help the people make their 
estates liquid. We also added products to our business. We have 
not in the past, nor have we now, the resources or the desire to buy 
out an entire industry. Therefore, I do not feel that our mergers in 
any way restricted trade or injured the competitive system and, of 
course, have not been in violation of the antitrust laws. In fact, we 
believe that in a number of cases we have operated the companies 
acquired in a more efficient way than they were operated prior to our 
acquisition and, therefore, strengthened the competitive system. 

Because of the difficulties in raising capital in a small, closely held 
concern, combining with a stronger one, is often the best and probably 
the only available solution for the growth and continuation of the 
smaller company. Otherwise the small company does not continue; 
it is out of existence. It becomes a division of the larger one, but it 
operates, in our case, as a separate division. 

The Cuatmrman. That is the excuse that is always given when one 
company merges with another and the merging company is the larger 
company. It is always said: “We can make the smaller company 
more effective, and we can help the employees of that smaller com- 
pany,” and so forth and so on. That is the excuse we always get. 

I do not say that by way of criticism of your company, but that 
general observation is one we are always confronted with. 
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Mr. Evans. I agree with you that there is a limit somewhere that 
has to be put on it. 

This is, of course, particularly important for the employees of that 
company. Therefore, any law that restricts this will have, in my 
opinion, an adverse effect on a large number of persons. 

I have read with considerable interest the various bills before this 
committee, but it seems to me they do not correct the basic problem 
or get to the real source of the trouble which confronts our country 
in the area of mergers and bigness in manufacturing enterprises. The 
reason I say “manufacturing enterprises” is that banks and utilities 
are already closely regulated by the Government. 

I think it is both significant and dangerous that of the 500 largest 
industrial corporations in this country, as reported by Fortune maga- 
zine, 10 of the very largest represent nearly 30 percent of the sales and 
assets of the entire 500. In other words, 2 percent accounts for nearly 
30 percent of the sales and assets. Thus, it will take an extremely 
powerful, strong union to deal with such gigantic corporations. 

The CuarrMan. When are you going to stop? Your sales now are, 
what, $135 million ? 

Mr. Evans. Well, I am coming to that. 

The Cuarrman. When do you figure you should stop? 

Mr. Evans. Whenever the ceiling it put on by Congress. My 
theory is that when it applies to us, we will stop. 

Also smaller companies operating in the same industries with these 
large corporations are bound to follow their lead in such matters as 
contracts with unions and pricing policies. 

It seems to me that the concentration of economic power in such a 
comparatively few individuals, such as the heads of these giant cor- 
porations and the union leaders dealing with them, is not a good 
thing for the long-term outlook of our country. Most of these giant 
corporations were formed 50 or 60 years ago by mergers and combi- 
nations before antitrust laws were passed. Today many of such 
mergers or combinations would be illegal. 

Mr. Materz. Mr. Evans, actually these mergers occurred after the 
Sherman Antitrust Act was passed. The Sherman Antitrust Act was 
passed in 1890. And most of the big mergers to which you refer, I 
believe, were at the turn of the century. 

Mr. Evans. I am in error on that. But I guess it was not effective 
then. 

Mr. Materz. Well, there was an enforcement drive at the turn of 
the century. 

Mr. Evans. I am talking about the nineties, when the steel, General 
Electric, and big companies were formed. 

Mr. Matetz. One big case was brought in the early 1900’s—the case 
against Standard Oil Co., for example—— 

Mr. Evans. That is a special case, I believe. 

Mr. Maerz. And involved, to an extent, merger problems. 

Mr. Evans. I feel, too, that further amendment to the antitrust 
laws, or new Government restrictions, would only complicate business 
operations and fill up the already overcrowded courts, without really 
getting at the root of the problem. 

At this time I do want to mention that I am not detracting from 
the generally fine job being done by the Department of Justice in its 
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Antitrust Division. But the Justice Department is primarily a polic- 
ing agency and has enough to do keeping its eye on cartels, combina- 
tions in restraint of trade, price-fixing agreements, et cetera. It seems 
to me the Department of Justice is a law-enforcement organization, 
rather than one to set or fix business financial policies. 

Mr. Materz. Mr. Evans, I am not aware of any bill pending be- 
fore this committee which would authorize the Department of Justice 
to fix business financial policies. 

Mr. Evans. Well, if the Government had a 90-day waiting period 
to decide whether a merger was, through hearings or what not, whether 
it should go in 

Mr. Maerz. I might point out 

Mr. Evans. By that, I do not mean a competing company. 

Mr. Materz. These bills do not require advance approval by the 
Department of Justice, of any merger whatsoever. No bill pending 
before the committee does that. 

Mr. Evans. They provide, what do you call it, a waiting period. 

Mr. Marrrz. There would be a waiting period of 90 days in order 
that the Department of Justice and the Federal Trade Commission 
be afforded an opportunity to scrutinize the merger and determine 
whether or not it should bring suit in the courts. But there is no 
advance approval required. 

Mr. Evans. What would happen if they had not made the deter- 
mination at the end of the period ; what would happen ? 

Mr. Marrrz. Then the merger could take place. 

Mr. Evans. It could not take place? 

Mr. Martz. No; it could take place. 

The Cuarrman. But if they do not give the notice—a bill has been 
offered—that failure to give notice would prevent the legal consumma- 
tion of the merger. 

Mr. Evans. The notice would prevent it; yes. 

The CratrmMan. But isn’t it better to do something along those lines 
than to have the Department of Justice come in after the merger has 
been effectuated and then attempt to strike it apart? Isn’t it better 
for all parties concerned, the officials and stockholders of the merging 
companies, for the Government to be able to know in advance whether 
the merger is a sound one? 

Mr. Evans. I have some thoughts on that I will come to in a 
moment. 

However, we do have a tremendously efficient organization in our 
Government right now, the Internal Revenue Service of the Treasury 
Department. And, of course, every corporation treasurer has become 
reasonably expert at filling out their tax returns. Therefore, it seems 
to me that taxation is the logical way for both Government and busi- 
ness to curb the excesses in the field of mergers, as well as to curb the 
concentration of economic power and size of corporations. 

An individual’s income is taxed on a graduated rate according to 
hisearnings. This is done, presumably, to control his economic power. 
Why shouldn’t a corporation have this very same principle apply to 
it? And for the same reasons. While I am surely not arguing for 
the graduated income tax on individuals, I realize that it is here to 
stay since the rates for individuals in the upper brackets now are 
virtually as high as they were during the Second World War. 
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So it seems to me that the logical way to control economic power in 
corporations is, in effect, to set a practical limit on the size a company 
may become by the graduated i income tax for corporations. 

The CuamMan. Would you have both, a graduated income tax on 
personal incomes and a graduated income tax on corporations ? 

Mr. Evans. We already have it on individuals. 

The Cuarrman. I say, would you have both? 

Mr. Evans. Yes. If you have it on one, you certainly should have 
it on the other. 

The CHatrman. If you had it on corporations, there wouldn’t be 
much to graduate on the income of individuals. 

Mr. Evans. You would not start on the same rates as individuals. 
You could say a certain basic income, whatever Congress decides, is 
a reasonable size. It may be $100 million. But anything over a cer- 
tain amount would get into the higher rates, or you might say $50 mil- 
lion. I donot know what the rate would be. 

The CratrmMan. Suppose you have a graduated income tax on cor- 
porations. How would that stop huge growth? They might so 
orient their returns as to show very little income. 

Mr. Evans. How? 

The Cuarrman. Well, they could expand salaries; they could put 
on more help. 

Mr. Evans. Well, the stockholders would stop that. Let me ex- 
plain what I had in mind there. 

The CHatrman. What control would the stockholders have in some 
of the big corporations? 

Mr. Evans. They should have. 

The CuHarrmMan. They should have, yes; but they haven't. 

Mr. Evans. After a company gets to be a certain size, and is in the 
highest rates of the graduated income tax, there would not be a reason 
for that particular company to buy other concerns, or grow from 
within, as you mentioned. However, there might be other smaller 
growing companies which could buy other smaller companies. So you 
would leave the smaller companies free. That would help little 
business. 

When corporations would be affected by the graduated tax law they 
could use the spinoff provisions in the present tax laws. A corpora- 
tion very easily could keep itself from being in the high rates of the 
upper brackets, and stockholders would not be penalized in any way. 
Of course, you know that the spinoff would allow corporations to di- 
vest assets of a division without involving stockholders in tax diffi- 
culties and without hurting the stockholder in any other way. The 
spinoff provision would give men in large corporations the oppor- 
tunity to head up their own companies ri ather than merely divisions. 

As you know the spinoff provision was put in the law several years 
ago, but no major company has spun off anything. Have they? 

The Cuamman. Would you continue this spinoff, whereby corpora- 
tions can spin off divisions and then the stockholders can sell at a 
capital gain, rather 

Mr. Evans. No, they would not have any tax, they would just have 
shares in 8 or 10 cor porations. That is what the law provides. Con- 
gress passed the law, but it did not have any teeth in it, so nothing 
happened. It was passed several years ago, but there haven’t been 
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any spinoffs in sizable companies. But this tax provision, a stepped- 
up tax, would make them get to be a half a dozen or a dozen smaller 
companies, 

The Cuarrman. Have you examined the records? Have there been 
any appreciable number of spinoffs ? 

Mr. Evans. Not in the 10 largest companies I am talking about. 

The Crrarrman. There have been quite a number of spin-offs, but 
not in the 

Mr. Evans. Not in the big companies. 

The Cuatrman. So that provision does not operate to make a com- 
pany smaller or make the larger company smaller? 

Mr. Evans. No, I don’t know why they put it in. I thought it was 
to do that, but I do not know really why it was put in the law. 

To preserve the capitalistic system, 1t seems to me that one of the 
most important things Congress can do is to make it possible for more 
individuals to become capitalists. 

The effects of such a graduated income-tax law on corporations 
would have the same beneficial effects that the dissolution of the Stand- 
ard Oil Co. had in 1911. If Standard Oil had not been dissolved, it 
seems to me likely that we would have only one major oil company in 
this country today. But we must bear in mind that when the dissolu- 
tion of Standard Oil occurred, we had no income-tax laws, and it was 
probably the only practical way it could have been accomplished. 

But, today, with the existing laws, we can accomplish the same 
desired ends without setting up any more Government bureaus and 
expenses and without putting any added permanent burdens and 
expenses on company management. 

Today, when one company attempts to buy another, there are usually 
a number of stockholders or other interests involved in the selling 
company. Very often there are disagreements or personality differ- 
ences, or other causes of friction which make it quite difficult to get 
the controlling parties to agree. If the law is amended, as suggested, 
to require a 30,- 60,- or even 90-day filing of notice with the Govern- 
ment, it would not only make it extremely difficult for one smaller com- 
pany to buy another concern because of the difficulty of making 
extended commitments for financing, but also it would leave the em- 
ployees of the selling company in a period of doubt for this extended 
yeriod. 

It would be a public record that you were filing with the Govern- 
ment, you see, 

The Cuarrman. What great hardship is that? 

Mr. Evans. I will go on. 

It would put the selling company at an extreme disadvantage in 
its sales policies, because competitors could use this as an argument as 
to why customers should not place orders with them. Competitors 
also could use the information of a contemplated sale to lure key 
employees away. 

The Cramman. Let me ask you this. Let’s assume the difficulties 
that you seem to emphasize. If the action is brought after the con- 
summation of the merger, the difficulties of unscrambling would make 
the others miniscular. You would have far greater difficulties if you 
had to have a dissolution of the merger. 
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Mr. Evans. I would say that in the last 2,000 mergers in the last, 
what is it, 4 or 5 years, there probably would not be more than 1 or 2 
that would ever be unscrambled. 

The Cuarrman. I do not know. 

Mr. Evans. They have not unscrambled any of them yet, have they ? 

The Cuarrman. That may be due to the fact that the departments 
involved have not enough personnel to look after them. 

Mr. Evans. You are thinking of a man who builds up the business 
for the reason you so mentioned—so aptly. Now, it is going to be 
very hard for him to sell it, if this provision goes through, and it is 
advertised for 90 days, and then the Government turns it down. What 
is he going to do? 

In other words, it seems to me the amendments might well wreck 
a business which is being sold under a 90-day provision, or destroy a 
great deal of its future value if the sale were not approved by the 
Government. 

The Cuarrman. But we have at the present time what is known as 
voluntary notification. 

Mr. Evans. I know. 

The Crarrman. If you want to merge with a company, you can go 
to the Department of Justice and tell them that you intend to merge. 

Mr. Evans. Many businesses do that. 

The Cuamman. I do not know of any case where there has been 
voluntary notification where the company, in the event the Department 
has turned the merger down, has been injured. Bethlehem wanted to 
merge with Youngstown. They sent a notice to the Departmeut of 
Justice, and the Department of Justice frowned on the merger. I do 
not think it hurt either of those companies, 

Mr. Evans. Well, most companies, if their lawyer says the merger 
might vioiate the antitrust laws, submit it for opinion. But, where a 
company knows it is in a field where the Department cannot possibly 
find it to be aw antitrust violation, “ submit it to the Government ? 

Mr. Maerz. Mr. Chairman, may I ask Mr. Evans this question ? 

Are you familiar with the fact that one of these bills contains a pro- 
vision authorizing the Federal Trade Commission, after consulting 
with and obtaining the approval of the Attorney General, to waive 
notification in certain cases—to waive this 90-day waiting period ? 

Mr. Evans. Yes; but that alone would take some time to get through. 
They are busy down here. 

Mr. Maerz. Now, may [ask youthis? Are you familiar with the 
fact that the bill also provides that this waiver can apply to companies 
across the board ? 

Mr. Evans. In what way? 

Mr. Materz. In accordance with regulations which the Federal 
Trade Commission would be authorized to issue. When I say “across 
the board,” I mean that the Federal Trade Commission would be au- 
thorized to waive this 90- day waiting period in cases where the Com- 
mission deemed that there could be no possibility of a violation of the 
antitrust laws 

Mr. Evans. He could not do it, unless he considered the case. He 
would have to submit every one to it; wouldn’t you ? 

The Cuarrman. Go ahead with your statement, Mr. Evans. 

Mr. Evans. I would also like to point out in closing that putting the 
regulations on companies with $1 million in assets is roughly equiva- 
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lent to those of about $300,000 before the war, small companies by any 
standards. 

Mr. Chairman, and gentlemen, I want to thank you for giving me the 
opportunity of presenting my views. 

The CrarrMan. Thank you very much. We appreciate your 
coming. 

The next witness will be Mr. Sol Barkin, Textile Workers Union of 
America. 

Mr. Barkin has been before this committee before, and we profit, 
indeed, by his statements. 

I want to state that I might have to leave before the session is con- 
cluded, before you have finished your statement. I have a speaking 
engagement, otherwise I would be very happy to remain. 

I want to announce, also, that following Mr. Barkin, we will hear 
from Mr. Angus McDonald, National Farmers Union. Then the 
committee will adjourn until Monday morning at 10 o’clock, when 
we shall hear from the Honorable Stanley N. Barnes, Assistant Attor- 
ney General, Antitrust Division, Department of Justice; Professor 
Oppenheim, University of Michigan; Mr. Frates, National Associa- 
tion of Retail Druggists; Mr. Lisle, Association of the Bar of the City 
of New York; and then, if possible, we will hear from Senator Estes 
Kefauver. 

Go right ahead. 


STATEMENT OF SOLOMON BARKIN, DIRECTOR OF RESEARCH, 
TEXTILE WORKERS UNION OF AMERICA 


Mr. Barkin. Thank you very much. 

In order to speed up these proceedings, may I ask that my state- 
ment be placed in the record to eliminate the necessity of reading it, 
and I shall attempt to summarize. 

I have two exhibits for the record, which I should like also to be 
included. I shall, therefore, proceed to highlight some of my state- 
ments. 

Mr. Rogers (acting chairman). The statement and exhibits will be 
accepted for the record. 

(The prepared statement of Mr. Barkin, and the exhibits referred 
to are as follows :) 


STATEMENT OF SOLOMON BARKIN, Director oF RESEARCH, TEXTILE WorKERS UNION 
Or AMERICA, AFL-CIO 


THE MERGER MOVEMENT IN TEXTILES CONTINUES. THIS CONCENTRATION OF ECONOMIC 
POWER SPELLS DANGER FOR MANY CIVIC, EDUCATIONAL, AND PHILANTHROPIC 
INSTITUTIONS 


We appear in support of the bills H. R. 7529 and H. R. 6748, now under con- 
sideration by your committee. We prefer H. R. 6748, which requires corpora- 
tions involved in mergers, any party of which has assets of more than $1 million, 
to inform the Attorney General and the Federal Trade Commission of their 
intention to merge and to provide requisite information. In addition, H. R. 
6748 grants these agencies the power to act on its own initiative, as provided in 
H. R. 7229, to investigate and issue cease and desist orders and the authority to 
secure preliminary court injunctions restraining the merger. 

Since your committee is also considering proposals requiring very large cor- 
porations participating in such mergers to obtain specific approval of such a 
course of action prior to its consummation as being in the public interest, we wish 
to affirm our support to this approach to mergers of such corporations. 
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The argument in favor of giant mergers has exaggerated their advantages, 
economies, and contributions to our society. The actual effect of these corporate 
extensions is to concentrate economic and political power to such an extent that 
dangerous domination of our intellectual, educational, philanthropic, and civie 
institutions is becoming a fact of life. The vast sums made available to those 
who control corporations by our tax laws for distribution to these organizations 
is increasingly making corporate management the arbiter of our civic and 
intellectual life. Mergers of very large corporations should only be approved 
if they conform to specific public-interest standards. 

The Textile Workers Union of America is vitally and directly interested in 
this legislation for we in the textile industry have witnessed since the end of 
the war a continuing record of mergers of individual companies and chains of 
mills. We are now observing the further consolidation of previously merged 
mills. Your committee issued a special report on the textile industry to which 
you reviewed available data. This consolidation movement continues week by 
week and month by month. We furnished your committee with a list of such 
mergers. 

We are now supplementing it with another list recording significant new mer- 
gers and acquisitions consummated for the most part during the second half of 
the year 1955. These 42 mergers in the textile industry contain some of the 
largest negotiated in the history of the industry (exhibit I). Since the beginning 
of the year, the newspapers report that the Abney Mills has exercised the 
option and purchased the 5 mills it leased in July 1955 from Textron American ; 
the merger of Textron, American Woolen Co. and Robbins Mills brings the total 
textile plants operated by Abney Mills to 25. Even more significant has been 
the purchase of 4 textile mills owned and operated by the Simmons Co. (mattress 
and bedding producer employing some 3,500 persons) by the J. P. Stevens Co., 
bringing its total of textile mills to 46 and its textile employment to 32,500, 
making it a close competitor in size and merger activity to Burlington Industries 
and M. Lowenstein & Sons. J. P. Stevens has been particularly prominent among 
the companies growing through consolidations, having bought Cheney Bros. of 
Connecticut, Hampton Mills of Massachusetts, Worumbo Manufacturing Co. of 
Maine, and now the Simmons textile division of North Carolina. 

We have kept your committee, the Federal Trade Commission, and the Attor- 
ney General’s office fully apprized of the significant textile mergers. In the 
more recent mergers we have petitioned the Attorney General to exercise his 
authority to secure injunction restraining the consummation of such mergers 
but we have only been informed that studies are underway. 

Action such as is contemplated under H. R. 6748 is vital to speedy and thor- 
ough review and determination of the extent to which these mergers are in the 
public interest or will violate specific provisions of the antitrust law. At present, 
the administrative agencies are dependent upon public accounts and the willing- 
ness and ability of individual citizens to keep the committee abreast of develop- 
ments in this area. There is no systematic, orderly, or necessary flow of official 
information on the corporations involved and likely to be involved in such mer- 
gers. Moreover, after obtaining such clues, the governmental agencies are de- 
pendent on voluntary sources to make most of their preliminary appraisals. 
Such a procedure is laborious, time-consuming, costly, and unfair to the public 
interest and the parties concerned. A systematic report of pertinent data such 
as is required in H. R. 6748, section 1, subsection (2) is vital for orderly protec- 
tion of the public and private interests. We believe thorough review of the 
contemplated mergers by the administrative bodies prior to their consummation 
and the adjudication of the propriety of mergers where the administrative bodies 
believe them to be in violation of the specific interest of the Clayton Act would 
be more expeditious than efforts at unscrambling mergers after they have been 
completed. 

The information necessary for appraisal of the restraint of trade represented by 
such mergers can only be secured through orderly submissions of data sworn to by 
the corporate executives. In the textile industry the significance of these 
mergers has been publicly minimized by the leaders of these mergers. They 
have juggled with figures to divert attention from the high level of concentration 
which has actually occurred. They have spoken of diversification when in fact 
they have merely added to their operations in specific branches. Burlington’s 
acquisition of Ely & Walker Dry Goods Co. has added to its capacity for pro- 
ducing specific types of cotton cloth; Lowenstein through its recent acquisitions 
is the dominant figure in the print cloth and fine goods areas; Julius Kayser 
has substantially extended its hold in the hosiery and glove field; Mohawk 
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Carpet Co. now remains the No. 1 producer of carpets and rugs ‘The exact 
effect of each merger on the concentration of control in specific areas can be 
easily measured through records of production and sales equipment, reemploy- 
ment, and financial resources. The data are regularly submitted to govern- 
mental statistical agencies and should also be submitted to the administrative 
agencies administering the Clayton Act. 

Our antitrust policy and attitudes, it is generally believed, have been a factor 
promoting our economie expansion. Certainly other countries less fortunately 
situated which have seen cartels, monopolies, and restraints grow up to the extent 
that they have tended to freeze industries and inhibit free economic development 
have looked with envy at our system and record. There is no doubt that the 
more extreme evils of concentration have been prevented. The repeated attacks 
on trade restraints have inhibited many unsavory practices. The recent era of 
economic growth has further minimized the lure of restrictive practices. Profits 
could be made through expansion. Corporations have vied with each other in 
innovating new products and styles. Greater profits have been earned through 
big volume. Prices, particularly at the manufacturers’ levels, have been main- 
tained except in a few instances where intense competition at the retail level 
has forced revision. But competition at the producers’ level has been kept at 
a minimum and has practically disappeared in the broad classification of goods 
produced by our large corporations. 

While the practices designed to restrain trade have been less prominently 
employed in this era of economic expansion, the hearings before the Temporary 
National Economic Commission emphasized most dramatically the potential 
facility with which these corporations could put controls into action as soon 
as the corporations find it to be in their best interest. Together with rigid price 
setting, they can greatly intensify the recessions and depressions which are a 
constant threat to our economic stability. In the interest of a sounder economy, 
we must prevent further growth of the giant corporations with their strangle- 
hold on our economic structure. 

We believe that corporations of size such as $50 million should be required 
to meet tests of public interest before they may engage in further mergers. The 
arguments of the advantages of giant corporations are conjured rationalizations 
of self-interest. At best the giant corporation enjoys artificial advantages in 
negotiating for finances. It is true that they have competitive powers in com- 
parison with the smaller corporations. It is for this reason among others that 
we must restrain their growth. They have few managerial technical advantages. 
As a matter of fact, the constant flow of managerial difficulties and reorganiza- 
tion plans among these giant corporations and the failure of significant areas 
indicate the complexities and difficulties and in some cases the insolubility of 
these problems. The large corporation magnifies the significance of individual 
leaders and leadership qualities. Deficient and inadequate leaders in large cor- 
porations make for greater and more disastrous mistakes. The consequences of 
a mistake in judgment are multiplied by the size of the operation. The mere 
fact that a corporation is large does not insure sound economic decisions and 
policies. It allows bad decisions to be offset by fortunate events and a combina- 
tion of bad ones to create greater disasters. 
. The public interest standards must include provisions excluding mergers 
designed primarily for avoidance of Federal taxes and for the concentration 
of operations and the abandonment of mills and for basically uneconomic opera- 
tions. 

The history of the postwar textile mill industry is replete with mergers 
inspired by the desire to exploit tax loopholes, As a result, any of them have 
proven to be uneconomic. 


New industrial giants in the textile industry 


The merger movement which swept the textile industry immediately after the 
war gained additional impetus during the last 3 years. This highly competitive 
decentralized industry has been largely transformed into a highly concentrated 
one. The importance of the textile giants has grown not only because they have 
engulfed existing corporations, but also because the industry has been concur- 
rently shrinking as mills and equipment have been scrapped in large volume. 
Competition has been measurably reduced in many significant areas. But these 
mills have hitherto been unable to utilize their positions to manipulate prices 
because of the prolonged weaknesses in the market, the volume of alternative 
products, and the increasing volume of redundant capacity induced by rising 
productivity and foreign imports. Moreover, the leaders of these corporations 
have been largely preoccupied with the reorganization of their internal structures 
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and the full exploitation of the Federal tax laws for immediate tax gains. Never- 
theless, recent improvements in market prices have shown their potential capacity 
for such control. 

The consummate effect of the past and current merger movements has been to 
create a total of 43 major textile interests, defined! as companies employing 3,000 
or more employees. One of them does over a half-billion dollars of business a 
year and five do more than a quarter of a billion dollars of business. Some 28 
of the 43 not involved in recent mergers had attained their preeminent position 
during the amalgamations of the war and postwar periods. Most of these, how- 
ever, are concerns which already dominated specific markets or are associated 
with particular consumer interests such as rubber companies, thread distributors, 
and merchants. The other 15 interests have been most active in recent mergers. 
Moreover, many smaller companies have also acquired existing companies. 

The total employment of these 43 interests in the basic textile industry, which 
includes the spinning, weaving, and finishing divisions, is 352,000 out of a total 
of 671,000 production workers, or 52 percent. They operate 14% million out of a 
total of 24 million spindles, and 305,000 out of a total of 508,000 looms. They 
have 522 plants including finishing mills. 

In appraising the significance of these corporations, note should be taken of 
the fact that they have not entered divisions such as sales, yarn and specialty 
weaving, where small concerns predominate. These consolidations are even more 
impressive because the textile industry is basically a service to the apparel, 
household, and industrial products manufacturers and does not feed a homo- 
geneous market as does the automobile industry. Nor does it enjoy the advantage 
of producing a huge output for a single narrow market as do the rubber and 
synthetic yarn industries. Its market is highly unstable and fractionalized. 
Styles and tastes change frequently. New designs and modes demand new fabrics 
and products. New living habits are demanding new household goods. 

The present merger movement has accentuated the integration of operations 
effected during the earlier consolidations and has contributed several new fea- 
tures which are radically changing the industry. First, the present mergers 
consist largely of the acquisition of existing major corporations. Unlike past 
consolidations, which brought single plants or minor combinations together, the 
present movement combines industrial giants. The number on top is being 
shrunk. The big are growing bigger. Second, the companies are growing 
through acquisitions rather than through the construction of new mills. Very 
few new plants have been built in this industry. Since the close of the war only 
5 new integrated cotton mills and 1 cotton yarn mill have been built and 2 are 
now under construction ; and only 6 new integrated rayon plants with 14 special- 
ized weaving plants. In the woolen industry only 2 new combing and 18 new 
yarn and weaving plants have been built. All of these are small units. 

Third, many mergers have been inspired by the desire to exploit Federal tax 
laws to secure large financial windfalls for both the buyer and the seller rather 
than by a belief that they are necessarily more efficient. The present movement 
has to an extraordinary degree fed on the difficulties of rayon and woolen and 
worsted weaving mills which have been losing markets, and cotton plants which 
have been suffering from competitive products such as plastics, paper, and 
synthetics. Instead of trying to rehabilitate the properties and organizations 
if they had been losing money, the new interests tend to close many if not all 
of the mills, consolidate the holdings, and shrink the operations. Their primary 
interest has been in immediate fmancial benefit. 

Fourth, a number of the buying interests have used the profits from these 
operations to invest in nontextile properties, thereby diverting a large volume of 
funds and talents away from this industry. 

Fifth, the integration has extended operations forward to an increasing degree. 
Mills which had only been spinning and weaving organizations have frequently 
acquired finishing operations so that they could control these processes and tend 
to serve the final market. The gray goods field is contracting. This trend has 
been reinforced by the desire of selling organizations of the large corporations to 
market finished goods. Some of the large mills have been acquiring or forming 
factoring organizations. In most instances, the factoring units have been 
absorbed from among the existing ones. The large mills are now better able to 
entrench themselves through the control of credit facilities. 

Sixth, the new corporations have aimed at diversifying their operations to 
include a large number of products and fibers. It is now commonplace for the 
larger textile corporations to process both cotton and wool and a wide range of 
the synthetic fibers. The top organization is no longer tied to a single fiber as had 
previously prevailed. 
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The influence of these large giants has multiplied, not only because they have 
been growing in size but also because the industry has been shrinking. Total 
production has remained relatively stable during the postwar years, but employ- 
ment, mill equipment in place, and the number of mills in the industry have 
continued to decline. Total broad woven fabric production has been stabilized 
at between 12 and 13 billion yards per year since 1947 despite the rise in popula- 
tion from 144 million in 1947 to 165 million at the present time. The shrinkage 
in exports diverted about 1 billion yards from the export to the domestic market. 
But the basic reason has been the decline in domestic textile production. Actu- 
ally, per capita textile fiber consumption for the vears 1951-54 was 34 pounds as 
compared with 35.8 pounds for the years 1947-50. Per capita fiber consumption 
dropped slightly despite the 11-percent rise in per capita real, disposable income 
from 1947 to 1954. Now, imports are threatening the industry’s position in the 
domestic market. 

While production has remained relatively stable, man-hour productivity has 
been rising markedly. The yardage output per man-hour in 1947 was 7.8 but it 
has risen to 10.8 in 1954 and will exceed 11.3 yards in 1955. The annual rate of 
increase in manhour productivity has exceeded 5 percent. The effect on employ- 
ment has heen most marked. From a total of 785,000 production workers in 
1948 in the yarn and broad-woven fabric industry, employment declined to 568,000 
in 1954 and now stands at 565,000. The contraction has been approximately 
220,000, or 28 percent, at a time when total output has remained relatively stable. 

The rising productivity has created a marked redundancy in equipment and 
plant structure. In the basic textile industry, we have a record of 541 mill 
closings where 147,000 persons were normally employed during the period from 
1946 through the first half of 1955. Of this number, 248 mills employing 65,800 
persons were in the cotton-rayon division, 218 mills employing 70,000 were in the 
woolen and worsted industry, and 75 mills employing 11,350 were in the dyeing 
and finishing industry. Indications of the extent of the scrapping of equipment 
is provided by the information that we now have 1.1 million fewer cotton spindles, 
16,000 fewer looms in the cotton and synthetic divisions, and 13,000 fewer looms 
in the woolen and worsted industry than in 1947. 

The industry’s leaders chose the road of mergers rather than internal expan- 
sion to maximize their short-run profits. This alternative proved more attractive 
because of the prevailing surplus capacity and the high costs of new construction : 
and the profitableness of »cquisitions under our tax laws. During the war and 
early postwar period, mills were bought to meet the pressing needs for produc- 
tion, to safeguard sources of supply, or to prevent the purchase by competitors 
of mills which customarily furnished goods to a buyer. In more recent years, 
buyers have acquired mills to diversify their operations through the integration 
of mills producing different lines. This trend has been most evident in the 
absorption of woolen and worsted mills by corporations which formerly predomi- 
nated, either in the cotton or rayon divisions. In other instances, mills have 
been acquired to fill out the line for the selling division. Merchandising units 
have been bought to expand merchandising skill and to absorb additional outlets 
for the existing productive canacity. Companies have been bought to secure 
trade-marks or brand names. One purchasing corporation later sold the clothing 
division of a woolen and worsted cornoration it had acauired with a contract 
prescribing that 65 percent of the new clothing company’s piece goods-require- 
ments would be filled by the fabric corporation. In a few instances mills have 
been bought to eliminate competitors or to acquire predominant positions within 
the market. 

But the most extraordinary incentive for these acquisitions has been provided 
by the tax laws. The capital gains provisions have been a particularly strong 
inducement. They have provided a means of converting ordinary business income 
and inflated business values into capital gains to be taxed at a 25-percent rate, 
except for the period from 1951 through 1953 when it was 26 percent. During : 
the war and early postwar periods, they laid out a way of avoiding the excess- 4 
profits tax for companies with low capitalizations. O'der owners or trustees 
could sell the mills for fabulous prices and avoid the high income taxes. The 
purchasers found such acquisitions profitable because they could pay off the 
sellers with liquid funds already available in the firm’s treasury or from sub- 
sequent profits and then also enjoy the benefit of a high tax basis established 
by the new purchase price. 

The carryover provisions of the Federal tax laws have enabled many manage- 
ments to throw in the sponge before they faced up to their problems. These 
provisions have been seized upon by speculators to acquire properties in which 
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they had no real interest, but which provided them with a means of reducing 
their tax burden on the profits being earned in other businesses. The provisions 
have been converted into a mechanism for salvaging or enhancing the claims 
of the present owners of shrinking businesses and granting tax privileges to the 
buyers. Many spectacular consolidations in the textile industry have been de- 
signed for this purpose. One large merger of 3 textile corporations resulted in 
a tax-loss credit of over $30 million, which immediately inspired the purchase 
of a number of profitable nontextile firms. A number of financial syndicates 
have operated consistently by buying up textile companies with loss carryovers 
and then utilizing them to offset profits earned in other enterprises. Invariably 
these corporations have liquidated all or most of the textile properties they 
acquired. 

Other technical devices have been employed in this industry to acquire cor- 
porations, drain their financial assets, and then liquidate them for the private 
profit of the buying group, without concern for the communities and people 
affected. The abuses in the use of tax-exempt funds of charitable funds were 
partially stopped as a result of the exposures by Senator Tobey of the machina- 
tions of Royal Little and his set of trusts. But others have continued to ex- 
ploit financial resources in a less callous manner to buy mills and to finance 
their moves. Pension trusts are also being used for this purpose. The large 
funds operated by the financial manipulators are being readily employed and 
have stimulated these merger movements. 

These mergers have had a most serious effect upon the industry. Being moti- 
vated by desires for immediate profit and personal drives for power, rather than 
long-term goals, they have not usually led to soundly planned or built organiza- 
tions. The large number of consolidations of recently merged organizations 
speaks of the haste with which they were got together and the inability of the 
new operators to surmount the problems they faced. They had been designed 
for speculative profit and not for the building of new, strong, competitive group- 
ings. Further evidence of the destructive rather than constructive purpose is 
found in the practice of a number of financial operators to use their profits for 
investments in nontextfle developments. 

The mergers have definitely accelerated the process of mill closings. The new 
owners have invariably been more cold blooded in their calculations of the enter- 
prise’s future and less willing to invest in their rehabilitation and modernization. 
In many instances they have no experience in operating or merchadising and 
therefore are not prepared for this type of undertaking. The large number of 
closings following the acquisitions speak of the financial purposes underlying 
the transactions. The mergers have also been to the disadvantage of established 
textile areas, such as New England, since the new mill organizations have been 
directed by southern-oriented executives. 

In many instances the mergers have destroyed existing executive, technical, 
and merchandising organizations and resulted in the loss to the industry of 
considerable skill and accumulated know-how. These merchandising and distri- 
bution staffs have been disbanded and the contraction in the organizations 
through consolidations have left many of them stranded. 

The large organizations have made only the most modest contributions in the 
form of new products and machines. They have not provided new leadership 
needed by the industry in the form of a whole host of new products or even 
offered substantial support for research, either of a fundamental or immediate 
nature. The textile spinner and weaver continue to rely, as of old, on the textile 
machine manufacturers, synthetic varn producers, raw material interests and 
chemical concerns for innovations. Very few new persons have been added to top 
management to provide vigorous leadership although the merger movement has 
produced a high turnover of management personnel within the individual organi- 
zations. Instead of reducing the ravages of poor management and inappropriate 
product merchandising approaches, they have magnified the harm they can do. 
They have not undertaken thorough product, process, or machinery research to 
find new outlets or markets for the textile output. 

The new giants have been exercising an increasingly pervasive influence 
over the price structure. The weaknesses of the market and the volume of im- 
ports have frequently robbed them of the controls they would have liked to 
exercise. The highly unstable character of demand for products as well as the 
high degree of substitutability of products have made control less possible, 
but prices have been more stable than previously. There has been a tendency for 
prices to be firm at the levels of the efficient operations maintained by these 
large concerns. 
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The influence on production has been most decided. While in the years past, 
control over production has been difficult to effectuate, it is more evident in the 
past few years. In 1948—49, a reduction of production took place without obvious 
eoncert because the large firms could effect it through direct orders to their 
plants and by influencing the remainder of the industry. Similarly, in 1954 
production was curtailed at the direction of these giants. 

The influence of the big corporation extends beyond the mills which they 
themselves operate because their selling houses also represent independent mills. 
They are, therefore, able to determine and guide price and production policies. 

Instead of being merely commission hungry, as they had been in the thirties, 
the selling houses with substantial mill interests are more concerned with guiding 
the independent mills toward identical production and price policies. 

The large organization has gained a distinct competitive advantage. They are 
able to average out the experiences of different products and markets. Small 
mills tied to specific products must fare as well as they can with their specific 
product. In the weakened markets of recent years, the latter were the casualties. 
The large organization has also absorbed the business of the big buyers, such as 
chainstores, wholesalers, and other big users, who prefer the big units as counter- 
parts for their own large operations. They have organized offices throughout 
the country so that they have preempted the market outside the central textile 
cities. The elimination of the small independent selling houses has narrowed the 
opportunities for the small mill. 

One unfortunate effect of the present growth in the size of textile companies 
is that they have discouraged the development of new ideas for styling and 
products. It is;commonly observed that “a great many of the fabrics produced 
today are not unlike the old constructions and colors our parents were familiar 
with.” The insistence upon mass production has snuffed out the interest in 
innovation. Many observers attribute the failure of the industry to expand to 
this indisposition to search for new products and outlets. 

The large corporation, of course al,so exercises its power outside the market. 
It has been most influential in controlling the social climate of the communities 
in which its plants are located. The antiunion feeling among the southern 
textile employers has been reinforced by the determination of several of the 
leaders to resist unionism. 

Big business has been stimulated by opportunities for great profit in the textile 
industry through the exploitation of fabric shortages during and immediately 
after the war and the utilization of tax loopholes throughout the entire postwar 
period. The industrial giants have grown primarily through mergers and 
acquisitions rather than internal growth. They have not stimulated the expan- 
sion of the industry nor found new outlets for its products. Some large organ- 
izations have shown inaptitude and incompetence and have brought ruin in their 
wake. Others have established only mediocre records. While few have made 
outstanding economic contributions to the industry or proven their real worth, 
they have been able to grow because of the bargaining power within the market 
which has enabled them to preempt significant outlets and push out the independ- 
ent mills. They have had advantages in price and new raw materials and finishes 
which have enabled them to keep ahead. The bargaining leverage of the big 
mill organizations has given them great power for domination of many practices 
and activities in the industry and lowered the survival potential of smaller 
companies. The large organizations have not measured up to the most important 
tests of helping the industry expand and prosper. The result has been that they 
have increasingly controlled the remaining textile market without making 
real contributions to it. 

The impact of the concentration is currently being felt in those classifications 
where favorable market conditions now prevail. With continued shrinkage of 
capacity and increasing concentration, the power structures prevalent in other 
American industries will be fully duplicated in the basic textile industry. 
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Major teatile interests in the United States: Employments, equipment, and plants 
in the yarn and fabric industry, January 1956 


Basic textiles (excludes knitting, etc.)? All textiles 4 


Plants | | 
Textile inelud- | 
em- (| Spindles) Looms ing Plants 
ployees finishing! 
plants) 


Rank ! Interest 
Em- 
ple yyees 


| Thous. 
Burlington Industries, Inc.‘ 5 36, 000 | 1,171 
J. P. Stevens & Co., Inc 29, 000 1, 020 
Cannon Mills Co., interests ¢ 22, 500 452 
Decring, Milliken & Co.‘ . , 900 863 
M. Lowenstein & Sons, Inc , 000 731 
Cone Mills Corp__- 5, 000 583 
Abney-Frwin interests 5 , 700 700 
West Point Manufacturing Co. inter- 
ests 45 2, 600 393 
Springs Cotton Mills 2, 000 639 
| Berkshire Hathaway, Inc., interests 5___| , 000 915 
Dan River Mills , 000 443 
Pepperell Manufacturing Co 9, 300 335 | 
United Merchants & Manufacturers, 
Ines 
Textron American, Inc., interests * 5 
Lester Martin interests ¢ 5 
Callaway Mills 
Bibb Manufacturing Co.‘ 
| Comer interests 
Riegel Textile Corp. 
Coats & Clark, Inc 
Greenwood Mills 
Reeves Bros., Ine.! 
Lineburger-Stowe interests 
| American Thread Co., Inc 
Kerdall Co.5 
Goodyear Tire & Rubber Co.5 
Mount Vernon-Woodberry Mills 
| Walter 8. Montgomery interests (Spar- 
tan Mills) 
Johnston interests : 
McCampbell interests (Graniteville | 
Co.) , 300 176 
Swift & Illges interests_ 3 , 200 114 | 
| Iselin-Jefferson interests-__---- al , 100 275 
U.S. Rubber Co. a ; 3, 700 196 
Fieldcrest Mills, Inc.*___- - 3, 650 124 
| Johnson & Johnson 5 : 3, 550 | 315 
Cheatham interests - - - a et oe ee 3, 500 105 | 
Bachmann-Uxbridge Worsted Corp-- 3, 500 40 | 
Thomaston Cotton Mills_-_--- , 3, 300 131 | 
Textiles, Inc eaneataats ‘ 3, 250 180 |... 
Catlin Farish interests _- 3, 200 205 | 
Banks-Arnall interests... ........-..-- 3, 150 103 | 


-oOne 


oo 


ant 


200 291 | 
800 270 
600 432 
500 141 
KOO 238 
150 289 
000 165 
, 500 283 
5, 000 276 
, 600 200 
5, 300 376 
300 243 
000 206 
700 166 
, 700 161 


SMM NII 
MNMNZS 


-~ 


350 | 200 
, 300 171 | 


- 


oo 


3,5 


_ 
SOP DornIeOwmocu@e 


3, 250 
3, 200 
3, 300 


Om ee ONO ws 


355, 200 14, 447 57 53 373, 150 


! (Ranked in order of magnitude of basic textile employment). 

2 Those interests employing less than 3,000 workers in the basic textile industry were omitted. All 
figures refer to plants engaged in the basic textile industry, i. e., spinning and weaving of cotton; throwing, 
spinning, and weaving of silk, rayon, and other synthetic yarns and fibers; finishing, except woolen and wor- 
sted; scouring, spinning, weaving, and finishing of woolen and worsted; excluded from this compilation are 
spinning and weaving of carpets and rugs; knitting; miscellaneous textiles; and synthetics (manufacture of 
fiber and yarn). 

3 Includes knitting, tufting, and carpet yarn mills, as well as basic textile plants. 

4 These companies own (in addition to plants listed under basic textiles) knitting, carpet, and rug or 
synthetic plants. 

5 These companies also operate plants in other industries. 


Source: Textile Workers Union of America, Research Department, New York, N. Y. 
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112 AMEND CLAYTON. ACT. RELATING TO MERGERS 


Mr. Barkin. Thank you, sir. 

May I first express my appreciation to Mr. Celler and the members 
of the committee for the unusually splendid report which the staff 
prepared entitled “The Merger Movement of the Textile Industry— 
A Subcommittee No. 5 Staff Report,” which is an extremely enlighten- 
ing disclosure of the trends within this industry. 

The statement which I have prepared, first of all, endorses both 
of the bills, with particular reference to 6748. 

Mr. Materz. Excuse me, Mr. Barkin. I do not know whether you 
have had an opportunity to examine H. R. 8332, Mr. Celler’s bill which 
was introduced last week ? 

Mr. Barkin. Unfortunately the only two bills I had before me 
were 7229 and 6748. I was not aware of this last bill to which you 
refer. 

I shall, however, get a copy of same, if I may, and make any addi- 
tional comments, which appear relevant in connection with any addi- 
tional substantive matters which that bill may introduce. 

Mr. Rocrrs. We will be pleased to receive it for the record. 

Mr. Barkin. Fundamentally we are very much in favor of the bill 
because of the fact that under current proceedings the entire process 
of notification is informal, fumbling, uncertain, and ineffective. The 
only manner in which the administrative agencies are enabled to keep 
abreast of these changes is through clipping services and private par- 
ties. I know that on my own part, I am probably the principal source 
of information on mergers for the Department of Justice and the 
Federal Trade Commission, as to mergers in the textile industry. 
Yet, the information which I can furnish them is primarily informa- 
tion derived from public prints and private data which come to my 
attention. 

And, I am never certain as to whether my record is complete or not, 
and as to whether the specific information is adequate, comprehensive, 
and completely reliable. I must, therefore, depend on public infor- 
mation, and that is not always the type of information you would 
like to depend upon in coming to conclusions on public matters and 
issues which affect the private interests of thousands of employees 
and vast sums of invested capital. 

In our industry, the textile industry, this matter is particularly 
pertinent. Our industry was known as the traditionally competitive 
one until the postwar era. Now we are no longer a competitive in- 
dustry. Weare dominated by the same monolithic organizations, the 
same in character as dominate other industries. The consequence is, 
if I would name 5 or 10 particular companies in our industry, we 
would be listing companies which are dominating the industrial 
policy, price policy, production policy, public relations attitude, and 
legislative policies of the associations and remainder of the industry. 

Also, may I point out in supplementing the general observations on 
the effect of giants, industrial giant industries in our country, that 
not only do these corporations exercise a tremendous influence over 
the political and economic life of our country, but also upon the 
social, civic, philanthropi¢ and educational institutions. We know 
that many of the corporations have, on recent date, made exemplary 
contributions to the educational, philanthropic and civic organizations, 
and have sponsored through their functions research of various kinds 
which have contributed to the wealth and knowledge of our country. 
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But, in this very act, members of the committee, they have exercised 
the processes of selection and the processes of influence which may 
not always have been completely in the public interest, and conse- 
quently, affected the course of this country. 

It is through our tax laws that we have permitted these corporations 
to accumulate large funds for donations to philanthropic, civic, edu- 
cational and other similar public institutions and dominate both their 
activities, their attitudes and the opinions which they express. 

I have defined that as a private method of distributing public funds, 
that is, these foundations. Foundations such as the Ford and others 
have exercised tremendous influence without public review and with- 
out public influence. We have diverted moneys which would other- 
wise go to the public coffers and permitted private concerns to dis- 
tribute and to employ them, thereby increasing the influence and 
domination of our society by these corporations. 

The cases which come to public attention who are obviously the 
large corporations. But, those of us who, as all of us do know our 
own communities, know the importance ascribed to the contributions 
by these large corporations in the individual communities, know the 
influence and control which they exercise within the communities in 
which they particularly are located. 

And that, of course, gives even greater power to the remote sites 
of control, which represent the headquarters of these large corpo- 
rations. 

We believe it is essential that the information required in these 
bills be furnished to the administrative organizations in a routine 
manner. For example, the Federal Trade Commission, in investi- 
gating the Burlington Corporation, in order to determine whether 
or not it was in violation of the terms of the present antitrust laws, 
had to resort to public sources and to turn to individuals such as my- 
self in order to obtain from them the data which was necessary. 

Much of the information that they needed would have to be supplied 
by the corporation itself at no particular real expense to the corpora- 
tion, because it already furnishes similar information in its income-tax 
returns, and in the statistical data supplied to various agencies of 
Government, such as the Census Bureau and Agricultural Depart- 
ment, and other agencies, such as the SEC. 

I would like to reiterate the eloquent plea which Senator O’Mahoney 
presented this morning on the necessity of providing greater enforce- 
ment of the spirit and purpose of our antitrust laws. 

We know that other countries which have been less fortunately sit- 
uated have seen cartels, monopolies and restraints grow up, freeze their 
industries and inhibit economic development. They looked with 
envy upon our system. In the whole postwar years, many of these 
countries, England, France, Canada and others, have begun to inves- 
tigate our system of antitrust legislation in order to duplicate, borrow 
and adapt it to their own industrial developments in order to insure 
a freer economic development within their confines. That means that 
we owe a particular responsibility to ourselves and to the world to 
be sure that this particular system of restraint on economic concen- 
tration be better administered. 

May I make one further observation which is particularly impor- 
tant in the appraisal of the importance of concentration. 
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Many of the apologists of large giant corporations and bigness, as 
such, have indicated that in the postwar amy we have not been ( 
troubled as much as we had been during the thirties by restrictive 
practices. 


Corporations have not indulged in the practices of securing profits ' 
by means of restriction and withholding of industrial and technical 
development. . } 

That is true. We have been in an era of economic expansion. t 
Profits could be made through expansion. Corporations vie with 
each other in inovating new products and styles and getting in new ( 
fields. Volume has been the key to greater production. But, let us t 
note that the price level at the manufacturers’ level has been pretty 
stable and very much under their own control. The cutting and the 
price reductions have been effective at the retailers’ level; and the re- I 
tailer, the automobile dealer who has been the particular dramatic t 
target, has carried the onus, with the manufacturer being the agent t 
who has kept his prices stable and raised them repeatedly. \ 

The same is true in the other major areas of our economy. The I 
broad classification of goods produced by our large corporations have t 
been under rigid price control by the leading corporations. ‘ 

In my industry we have had a particularly interesting development. t 
Our industry is one in which capacity is shrinking. Mills are being t 
closed, and we are being affected by a very uncertain raw-material \ 
price level in the cotton area, which the Congress of the United States 
has discussed in many connections. And, until these large corpora- 
tions were established, prices were sensitive, prices varied. ‘ 

Now it is quite commonly accepted within the industry, and the t 
subject of private conversation whenever we engage in it, that these 
price levels are now carefully directed. I am using the word “di- 
rected,” rather than “controlled,” because I cannot present before you 
with any legal evidence the direct systems of control. 

But there is a hardening of the price levels, and these price levels 
reflect the influence and direction of the large corporations. 

In our industry it has been said, as I indicated, that we are com- 3 a 
petitive. The fact of the matter is that we are no longer subject to 1 
competition in price levels or in production levels. What has hap- | 
pened is that the large corporations now dominate production and r 
distribution of specific areas within the industry. It is true that they 
have not been interested in certain fields, such as the yarn phases of 
the industry, which they have not entered upon, and in which com- a 
petition still continues of the most intense kind. f 

But, in the areas of the industry which they have penetrated and c 
which they control, they are enabled to control price, to direct price t 
and production policies so that they are favorable to their own self- k 
interests. And, in the recent few months when we have had a turnup k 
in business, they have been particularly effective in that regard. c 

I would like to turn to one area contained in the letter from Mr. f 
Celler to us, in inviting us to this hearing with respect as to whether 
corporations of a given size should be required to appear before an v 
administrative body and secure specific approval for mergers as con- 
forming to the public interest prior to the consummation of such a I 
merger. t 

We endorse that approach to the problem most wholeheartedly. 

In terms of the experience of our industry, a $50 million asset level 
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appears to be the dividing line. I have defined my position specifi- 
cally in terms of my industry. I know that my industry itself would 
nal e the sole determinant as to what the level should be. 

I am not prepared to offer the dividing line for the economy as a 
whole, for our industrial structure as a whole. And, it may very 
well be that the reservations that Mr. O’Mahoney presented on the 
need of a more flexible guide, may be the appropriate way of writing 
the legislation. 

But, in terms of the specific industry which I have intimate asso- 
ciation with, I would think that the $50 million asset level would be 
the proper guide. 

It is important to note this, and my paper develops the same. And 
I just may make one more—I am an economist b profession. I have 
been engaged and interested in the problem of concentration from 
the earliest days, as a student. And we know—many of us know— 
that there are no data available which establish the economic ad- 
vantage of giant corporations as against smaller corporations, smaller 
business enterprise. There are no such affirmative data. On the con- 
trary, we know from the experience of the postwar years—and in my 
own industry, I would be able to provide text by individual cases— 
that large corporations have, in the postwar years, been beset by 
tremendous difficulties in developing theories of administration which 
will conform to the best operation of those corporations. 

We can list case after case of large corporations—and this is public 
knowledge—where they had to go through one reorganization after 
another, not finding the system of administration which best suits 
them. 

The most outstanding case is the Westinghouse Corp., which has 
had changes in presidents, and finally they have gotten so messed 
up that the only scapegoat they could find for their bad policy was 
the workers in those plants, forcing this long strike in that particular 
corporation. 

But these large corporations have not established their competencies 
as administrators of huge economic enterprises. We know of cor- 
porations which had to go through change after change of policy, 
plan, officers, and many which have finally succumbed by having to 
reorganize or merge with others. 

In my industry, at the present time a large number of the merges are 
mergers of a previously organized corporation, seeking refuge under 
a bigger umbrella, because they have not been able to ‘find an answer 
for the problems which they rather hastily undertook to solve in the 
original merger. Many of these mergers, particularly in my indus- 
try ——and I do not want to judge as to ‘the proportion in others—have 
been inspired by efforts to escape Federal tax burdens. They have 
been inspired by the advantages of the capital gains tax and the carry- 
over provisions of the Federal tax law, and have been engineered by 
financial speculators. 

We have submitted evidence to that effect in the House hearings, as 
well as the Senate. 

And, as a result, after these mergers have been effective, they have 
proven uneconomic, not well digested or conceived. and reorganiza- 
tion necessary. 
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We know, for example, the Burlington Corp.: It bought good old 
Sanford Mills. Immediately after it bought it it got rid of the Palm 
Beach unit. It got rid of other mills. It bought the Pacific Mills. 
It got rid of one of the major divisions within it, and has since sub- 
sequently bought the Eli Walker Dry Goods Corp. and is getting 
rid of plants and mills and stores and other units. 

Now, this kind of cannibalizing of American corporations through 
the merger movements seems to us to be irresponsible, and certainly 
should be subject to public review; where they involve huge assets and 
the destinies of people within these corporations. 

And, one final observation: We in the trade-union movement are 
interested in two particular phases. First, is the economic; and sec- 
ondly, is the human effects of the mergers. We in the textile industry 
know about the latter in particular. The merger of corporations 
increases the cold-bloodedness, and the remoteness of management. 
They are further removed from the sites of operation. The indi- 
vidual plant becomes a figure on a balance sheet to which they refer 
in the remote offices of the central administrative place, and then 
determine the destiny with little concern for the people involved. 

We have already submitted to your committee and to others abun- 
dant testimony of the large number of mill closings which have fol- 
lowed upon these mergers. The men who have engineered them have 
milked them for tax and immediate profit advantage, and have done 
little to restore those that needed it, and have indulged in rampage 
of mill closures which have displaced tens of hundreds of thousands 
of people in our industry. 

Chanaustee, it is this great sensitivity and this great interest in 
the disposition of the assets and wealth of our country, and in dis- 
posal of communities and people, that has prompted us to take this 
most active interest in this field of economic legislation. And, we 
urge you to give most considered attention to the two bills which I 
have been able to comment on, and hope that you will consider most 
closely the suggestion that corporations over @ given size secure spe- 
cific public approval for further acquisitions, to assure that they are 
in the public interest and will not violate, both the broad, economic 
interest of our country, and the employees in the communities in 
which the plants are located. 

Thank you. 

Mr. Rogers. Have you any figures or information as to how many 
employees lost their jobs as a result of mergers in the textile industry ? 

Mr. Barxry. Well, we have submitted that, sir. We have sub- 
mitted that, and it is contained in the Subcommitte No. 5 report, in 
which the mill closings are listed by years and by specific data. Well 
over 20 percent of all mill closings followed upon these mergers. 

Mr. Rogers. Have you made any study to ascertain what part 
foreign competition has played in some of this? 

Mr. Barxrn. In the woolen industry there has been serious foreign 
competition. Foreign competition has accelerated such mill closings. 
I would say that as an objective judgment, with respect to the wool 
industry, wool and worsted industry, that foreign competition in 
and by itself has not probably closed more than a handful of mills. 

But it has accelerated the movement. Because our wool and worsted 
industry—because our clothing habits have changed so rapidly—— 
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Mr. McCutzocn. Mr. Chairman, I would like to interrupt there. 

As a matter of fact, the use of synthetic textiles has had a great 
effect on your industry, hasn’t it ? 

Mr. Barkin. I was just going to make a comment, which will bring 
out the figure. We produced about 550 million yards in 1947. We are 
now down, I think, somewhere between 275 million and 300 million 
yards. 

And the contraction in the activity of that industry has been the 
primary factor in the closing of the mills. Our imports are somewhere 
in the neighborhood of 20 million to 25 million yards, so that it is a 
marginal additional factor which has aggravated conditions. 

Now, in the cotton industry, until the summer of 1955, imports into 
this country of cottons were insignificant. In the last half of the 
year, I do not believe that we can attribute any particular mill closing 
to the imports from Japan. During the last half of the year we have 
had a particularly active period of industrial operations in the textile 
industry. 

But the imports are a primary factor and threat to the continued 
operation of this industry. 

Mr. McCutxocu. I would like to interrupt you right at that point, 
if I may? 

Mr. Barkin. Yes. 

Mr. McCuttocu. I beg your pardon for the interruption. 

Mr. Barkin. Go ahead. 

Mr. McCuttocu. This is the place where I want the answer in 
the record. 

Do you think, then, that competition from imports in the textile 
industry is a present and direct threat to labor and industry in the 
textile field ? 

Mr. Barxin. Correct. When I say that, I say that it is a threat. 
In order to, however, measure the threat, you have to understand 
the size. 

The cotton industry, let us say, produces over 9.5 billion yards. The 
imports in this country from Japan and the cotton field are a little 
over 100 million yards. Their impact has been particularly felt in 
velveteens, in colored yarn fabrics. 

Now, obviously, there has been some effect on the bedsheeting market, 
and a little effect on print-cloth market. But, obviously, the volume is 
the marginal volume which, in a period of high activity, such as we are 
experiencing right now, is not fatal. But, should the volume recede, 
it can have decidedly adverse effects on marginal units within the 
industry. 

Now, I am trying to formulate it carefully to avoid the exaggera- 
tions on both sides, but rather trying to be as objective about the 
precise effect which these imports have. 

I have appeared before congressional committees and advocated 
limitations on imports of textiles, and I believe in them. But each 
time I do so, I want to be sure that everybody knows what the facts 
are. 

We do not create a picture of collapse due to imports in the cotton 
field. In the wool field it has been more serious. In the cotton field it 
has had particularly adverse effects in the two areas I have noted, 
and marginal adverse effects in the broad areas of bedsheets and print 
cloth. 
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Mr. Rocrrs. What you mean to say is, if this continues, instead of 
being a marginal threat as you indicate, it may become a real one? 

Mr. Barkin. Correct. And that is what we want to avoid. 

Mr. McCviiocn. And do you advocate Government help in avoid- 
ing the condition which the gentleman has indicated ? 

Mr. Bargin. Yes. As a matter of fact, Mr. McCulloch, I and the 
officers of my organization have appeared before congressional com- 
mittees and tariff since 1945 advocating quota systems on textile im- 
ports. Asa matter of fact, you might be interested to note that the 
present provision of the GATT agreement on wool, which has a step- 
ped-up rate structure for wool imports, that is, it has a higher rate for 
wool imports exceeding 5 percent of domestic production, is a pro- 
posal which emanated from our suggestion. 

We have advocated quotas on imports of textiles long before the 
manufacturers in our industry even woke up to the potential threats 
of imports. 

Asa matter of fact, we are always amused at the fact that the manu- 
facturers have, up to the present, been all-out protectionists, whereas, 
we have believed in a limitation, either stepped-up rate, such as wool, 
or outright quota, as the more appropriate method of controlling im- 
ports in this area. 

Mr. Rocers. Would that not lead to the old cartel system ? 

Mr. Barxtn. No, sir; not if we prevent a type of giantism in this 
industry which has penetrated so many of our other larger industries. 

Mr. Rocers. Well, as you know, most of the European countries 
have a system whereby they make use of what they can in their own 
country—and then join together in a cartel with respect to what they 
are able to export. 

Mr. Barkin. Well, fortunately, our laws still provide that our 
manufacturers may not engage in cartel operations in foreign trade. 
And so far as I am concerned, speaking as an individual, I hope that 
the current agitation for the revision of that section of our antitrust 
laws is not successful. 

Mr. Rocers. How would you propose that American industry, 
which has to compete with cartels that exist in other parts of the 
world, meet that problem? How can they meet it if they are pro- 
hibited under our antitrust laws from passing information among 
themselves, arriving at prices, and things of that type? 

Mr. Barxrn. First of all, I think in the postwar years, there has 
been such a decided liberalization of trade policy, and there has been 
such a concerted effort on the part of foreign governments to disestab- 
lish review and inhibit cartelism and cartel practices. We should 
not, by our acts, in any way inhibit developments in that direction or 
in any way encourage the opponents of such policies in foreign coun- 
tries from utilizing our beat ior to scrap those movements against 
cartelism abroad. 

Frankly, the additional export trade that we will achieve is rela- 
tively minor, and I think the price, in terms of American domestic 
policy and our standaing abroad, is not worth it. 

Mr. Rocers. Thank you so much, Mr. Barkin. 

+ Our next witness is Mr. Angus McDonald of the National Farmers 
nion. 
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STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDona.p. Mr. Chairman and members of the committee, we 
appreciate the opportunity to present our views on the legislation 
under consideration by this committee. Members and officials of the 
National Farmers Union, ever since the organization was founded 
in Rains County, Tex., in 1902, have been deeply interested in economic 
concentration and monopoly practices. The trend toward monopoly 
and exploitation of farmers by great corporations was the main 
cause of the founding of the Farmers Union. 

Numerous studies and hearings before this committee indicate 
that the key to the solution of the monopoly problem lies in checking 
the merging of large corporations and the acquisition of small cor- 
porations by large ones. 

The great corporate empires, including Standard Oil, United States 
Steel, General Electric, and General Motors, and others, have all come 
about as a result of mergers. 

United States Steel, when it was first founded in 1901, was the 
result of the merging of 170 independent companies. Similar merg- 
ers occurred in other fields. One of the most striking examples of 
corporate growth by means of mergers has occurred in dairy products. 

During the 22-year period 192445, National Dairy Products ac- 
quired more than 400 concerns in the processing and distributing of 
fluid milk, ice cream, cheese, butter, condensed and evaporated milk. 
At the time the Federal Trade Commission made its study, this corpo- 
ration distributed some 20 to 50 percent of the fluid milk in important 
eastern cities, including Boston, New York, Hartford, Philadelphia, 
Pittsburgh, Baltimore, and Washington. It also accounted for about 
one-fifth of the Nation’s total ice cream sales. 

Another example of growth by merger is the Borden Co. which 
acquired more than 531 formerly independent enterprises or groups 
of enterprises embracing all divisions of the dairy products industry, 
including fluid milk, ice cream, cheese, condensed and evaporated 
milk, milk byproducts, and miscellaneous other products. 

Both of these companies followed a deliberate policy of purchasing 
capital stock where no interstate commerce was involved and acquir- 
ing assets which was permissible before 1950 because of the loophole 
in section 7 of the Clayton Act. 

There have been two important results of the growth of corporations 
by mergers. The first is that corporations were enabled by merging 
to carry on various practices which previously had been specifically 
forbidden by collusion. Wendell Burge, a former Assistant Attorney 
General, cited Addyston Pipe & Steel as a classical example of the 
way the antitrust laws can be evaded through merger and consolida- 
tion. That case in 1929 held illegal a conspiracy among six com- 
panies to enhance prices by eliminating competitive bidding in the 
sale of cast-iron pipe. 

However, the defendants, who had been enjoined from carrying out 
their price-fixing conspiracy, subsequently merged into what is now 
the largest manufacturer and distributor of cast-iron pressure pipes 
in the United States. 
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Practices carried on by a great corporation which has grown to 
Gargantuan proportions as a result of mergers have had profound 
effects on the price structure and practices of entire industries. 

Any corporation which soutivohs a sizable percentage of products 
produced and sold in an industry has great power and prestige. When 
a single outstanding corporation exists in any industry or a group of 
great corporations desire and are able to cooperate to restrict price 
competition, they can generally carry their will into effect. 

This is particwarly true in durable-goods industries. Among 
methods of restraining private competition which are facilitated by 
the formation of large companies, is that of price leadership. The 
more paramount the leading producer of an industry is, the more in- 
fiuential its price becomes and the easier it is to bring all units into 
a combination to follow whatever prices are announced from time to 
time by the industry’s leaders. 

Domination of price policies and the carrying on of monopolistic 
practices extend to the food industry as well as durable-goods indus- 
try. In California 7 major companies accounted for 85 percent of the 
business with the Dried Fruit Association which in turn controlled 
more than 95 percent of all the packing and distributing of dried-food 
products carried on in the State of California. 

The effect was that the fixing and depressing of prices paid by 
packers to growers for dried-fruit products and the fixing of high 
prices for products sold by packers to purchasers. 

The devices employed to carry out these practices, according to a De- 
partment of Justice brief, included control of payment of purchases 
from growers, prohibition of all practices such as guaranties of mini- 
mum rates, guaranties against price quotation of other packers and 
guaranties against rises in prices subsequent to purchase, agreement 
among the companies upon uniform and arbitrary charges, uniform 
discount terms, uniform methods and time of payments, uniform 
charges for delivery to point of shipment, and distribution among the 
companies of figures showing prices paid for raw fruits and vegetables. 

In addition the companies agreed on quantity to be canned in suc- 
ceeding seasons and agreed upon uniform noncompetitive terms and 
conditions of competitive purchases and adopted results preventing 
shipments of less-than-carload lots. 

The other result of mergers in the United States, aside from these 
practices I have mentioned, is that the basic economy of the country 
1s so constituted that a few corporations dominate prices and produc- 
tion. In 1937 the Temporary National Economic Committee found 
that one-third of the total value of all manufactured products was 
»roduced under conditions where the leading 4 producers of each 
individual product turned out from 75 to 100 percent of the value 
of the product. 

As studies have shown, by 1945, in the United States, 113 large 
corporations owned about one-half of the Nation’s total productive 
facilities. Forty-five transportation companies owned 92 percent of 
all the transportation facilities in the country. Forty public-utility 
companies owned 80 percent of the public utilities. One hundred 
banks held 50 percent of all commercial deposits. 

Six investment banking houses handled 50 percent of all securities 
sold to the public by investment bankers. Six major life-insurance 
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companies controlled 59 percent of the assets of all life-insurance 
companies. Six one-hundredths of 1 percent of the population owned 
more than one-half of all corporate stock. 

An analysis of specific industries also revealed great economic con- 
centration. In the United States in 1945, 70 percent of all window 
glass was produced by 3 companies; 88 percent of all American com- 
munities had only 1 daily newspaper; 3 companies accounted for 90 
percent of all automobile production; 4 companies accounted for 90 
percent of all rubber tires; 20 major oil companies owned 80 percent 
of the Nation’s refining capacity, manufactured two-thirds of the 
Nation’s motor fuel and accounted for 60 percent of the annual crude 
oil production 

Mr. Maurerz. Mr. Chairman, I would like to ask Mr. McDonald 
this question : 

Do you know, Mr. McDonald, whether there is any more recent data 
with respect to the degree of economic concentration in this country ? 

Mr. McDona.». As far as I know, no Government agency—most 
of this material has come from the study of economic concentration 
by the Federal Trade Commission. There have been articles in For- 
tune magazine, and other places, which indicate that there is greater 
concentration today than there was at that time. There have been 
articles in other places indicating that there was less, that there 
were new businesses and the like. 

I relied on this, because I felt it was the most authentic information. 

Mr. Maerz. Frankly, we have run into the same difficulty, lack of 
adequate information concerning economic concentration trends since 
1945. My thought was that possibly if you are familiar with some 
study which we have not been able to locate as yet, it would perhaps 
bring this entire subject up to date. 

Mr. McDona.p. Two corporations controlled the mixture required 
for the production of high-priced gasoline. 

Turning to items which are necessary to farm operations, we find 
that 2 companies produced 89 percent of all grain and rice binders; 
77 percent of all corn planters; 75 percent of the mowers; 64 percent 
of the hay loaders; and 61 percent of the tractor plows. 

The farmer finds a still more monopolistic situation in regard to 
fertilizer. 

Two companies produced about one-half of the Nation’s output of 
fixed nitrogen, and three companies about the same proportion of 
potash sold in the United States. 

Seven companies, including Tennessee Valley Authority, manu- 
facture and sell the bulk of the phosphate which farmers buy. 

Four companies controlled 80 percent of all combines; 90 percent 
of all tractors and tractor tires; 92 percent of wheel-type steel-tired 
tractors; 87 percent of all tractor cultivators drawn or mounted. 

Eight companies controlled 94.8 percent of all rubber tires and 
tubes; 82.1 percent of all agricultural machinery ; 99.9 percent of all 
copper, and 96.4 percent of all tin cans and tinware. 

Three companies controlled 100 percent of the entire aluminum 
output of the Nation. 

It was found that a high degree of concentration existed at the 
processing, manufacturing, and distribution level of commodities 
which the farmer produced. Fifty-eight percent of all beef produced 








122 AMEND CLAYTON ACT RELATING TO MERGERS 


in the United States was processed by 4 meat packers; 74 percent of 
the fresh mutton and lamb, and 45 percent of the fresh pork. 

The four largest producers of baked beans processed 58 percent of 
that product. 

The four largest producers of shortening processed 66 percent of 
that item. 

Four companies produced 65 percent of all refined sugar and 41 
percent of all canned peaches. 

Illustrative of the kind of monopoly situation one may expect when 
control is concentrated in a few hands is the fertilizer industry. 

Ownership and control of the three primary fertilizer ingredients— 
nitrogen, phosphate, and potash—are concentrated in a relatively few 
hands. 

Seven companies account for 70 percent of the total production of 
the phosphate and superphosphate in the United States. These in- 
clude the American Agricultural Chemical Co., the American Cyana- 
mid Co., Coronet Phosphate Co., Davidson Chemical Co., Swift & 
Co., International Minerals & Chemical Corp., Virginia-Carolina 
Chemical Corp. 

All of these companies are located east of the Mississippi River, 
and far from the Midwest and West where vast quantities of phos- 
phate fertilizer are needed. Five of the Big Seven are integrated 
companies. 

They mine phosphate rock, process it, and use it in the manufacture 
of mixed fertilizer which they in turn sell. They also sell part of the 
rock they produce to other mixers. 

It is obvious that the large fertilizer companies who own and con- 
trol phosphate rock and its conversion into usable material must. be 
interested in conserving as much of the market as possible for them- 
selves. 

Consequently, it is not surprising that farmers and farmer coopera- 
tives are constantly complaining of their inability to purchase high- 
grade phosphates. The big companies oppose efforts of farm organi- 
zations to expand phosphate producing capacity. For the same rea- 
son they oppose Government-sponsored power projects which make 
feasible the production of usable phosphate with low-cost power. 

Production and control of nitrogen, the second primary ingredient 
necessary for a complete fertilizer, is also concentrated in a few hands. 
Seven private companies owned all of the country’s synthetic nitrogen 
capacity in 1940. These included Allied Chemical & Dye Corp. and 
FE. T. du Pont de Nemours Co., which alone owned 86.9 percent of the 
industry. 

Since that time the situation has changed somewhat because of the 
building of huge Government plants during World War IT. 

However, these plants have since been sold and now are retained in 
private hands. The result has been a diversification of ownership. 

The two leaders now control 53.9 percent of the industry. 

Materials and facilities necessary for the manufacture of potash, 
the third necessary ingredient, is likewise owned and controlled by 
relatively few companies. In 1946 there were only 8 companies in the 
United States which produced potash. 

Three of these 8 produced 84 percent of the domestic total and 1 
other company produced most of the remainder. 
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Aside from these three groups which produced the ingredients for 
a complete fertilizer are a group of mixers whose business is to sell a 
complete mixed fertilizer to farmers, cooperatives, and distributors. 
Ownership and control of this group is also concentrated in a few 
hands. 

During the last few years American farmers have experienced de- 
clining income and declining prices on farms and have at the same 
time experienced rising costs. Net farm income as a whole has de- 
clined from almost $18 billion in 1946 to around a little over $10 billion 
in 1955. 

At the same time, during this period, the purchasing power of the 
farmer’s dollar was declining due to price increase. Using the 1947- 
49 period as a basis, the farmer’s dollar was worth only 87 cents in 
October 1955. 

A look at the overall price structure is enlightening. Rubber and 
rubber products have increased 26.4 percent over the average price 
paid during the years 1947-49. ; 

Agricultural machinery prices rose 22°1 percent during the same 
period and iron and steel prices rose 33.8 percent. United States 
Steel, using its position as price leader in the industry, has been in 
large part responsible for price increases of iron and steel and prod- 
ucts machinery. 

Last July this corporation raised steel prices $7.50 per ton. Other 
steel corporations following promptly and to the penny—the price 
increase was approximately 3 times the amount of the increased labor 
cost. 

Price increases and unduly high profits are in part responsible for 
the current wave of mergers. At the time this price increase went 
into effect, United States Steel was making the highest profits in his- 
tory. Although United States Steel is not one of the companies in- 
cluded in the list of the some 2,200 mergers of the last 5 years, its 
profit position is typical of profits of mammoth industrial corpora- 
tions. 

There is a widely held assumption that the merging of corporations 
resulting in merger enterprises contribute to efficiency. 

According to Dr. John Blair, author of an article ‘published in the 
May 1948 issue of the American Economic Review, this assumption 
rests upon a complete absence of supporting facts. Merging profits 
of merging companies, according to Dr. Blair, usually decline after 
the merger is consummated. 

The reason seems to be that costs of merged companies are gen- 
erally greater than medium-large and medium companies, 

For example, the unit costs of 10 medium- large baking plants of a 
total of 283 analyzed were less per unit than the 4 biggest baking 
plants in the country 

There were at the time of the an: lysis the Continental Baking Co.. 
the Purity Baking Corp., the General Baking Co., and the Ward 
Baking Co. 

Doubly significant is the fact that the Big Four had the lowest 
cost of materials which is more a reflection of buying power rather 
than of operating efficiency. It would seem that the Big Four ad- 

vantage was limited to its economic power which enabled it to buy 
material cheaper and the power to force its products on the markets 
through questionable competitive practices. 
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I call the committee’s attention to recent hearings before the House 
Small Business Committee at which several small bakers described 
their experiences in attempting to carry on their business. 

The territory of these small bakers is now being invaded by the 
large bakers in distant cities, who are attempting to take over the local 
bakers’ market by enticing offers of free bread and even cash pay- 
ments to local bread distributors. 

An analysis of the relative efficiency of large and medium-sized 
manufacturers of synthetic rubber tires also leads to the conclusion 
that the gigantic corporation consisting of a large number of merged 
plants is relatively inefficient. This analysis indicated that the Big 
Four unit costs of 600 by 16, 4-ply tires, were $7.094, while the cost of 
10 smaller plants was only $6.072. 

Material costs were only $4.048, while material costs of the 10 smaller 
plants were $4.348. Another analysis showed that the mixing plants 
in fertilizer companies capitalized at some $500,000 to $1 million were 
relatively efficient. 

Per unit costs of these plants were $15.96, while the costs of plants 
capitalized at $10 million or more was $16.41. Superphosphate plants 
capitalized at from 1 to 10 million dollars had unit costs of $8.12, while 
plants capitalized at $10 million or more had unit costs of $8.30. 

We endorse H. R. 7229 authored by the chairman of this committee, 
and H. R. 6748 authored by the chairman of the Small Business 
Committee. 

We urge the committee to report favorably this much-needed legisla- 
tion and we compliment the members of this committee and the staff for 
the excellent report on corporate and bank mergers, as well as its 
analysis of the administration of the Celler-Kefauver Act. 

Perhans one of the reasons for the lack of enforcement may be that 
the past chairman of the FTC either was not in sympathy with or did 
not understand the necessity of enforcing the law. 

Tt is nerhaps pertinent at this point to call attention to testimony 
before Subcommittee No. 1 on Regulatory Agencies of the Select Com- 
mittee on Small Business. House of Representatives, July 27, 1955, 
pages 748-749, excerpts as follows: 

Mr. MacIntyre. Mr. Parish, as a nart of the Commission’s answer to question 
No. 36, which was made on April 14, 1955, there was a reference made to an 
annonneement by the Chairman of the Federal Trade Commission, dated April 
5, 1955. 

Mr. PanrtsH. That is correct. 

Mr. MacIntyre. Setting un what was determined a task force to handle mergers 
and merger cases, and in that announcement you were designated chairman 
of ech a task feree. You accepted that position at that time? 

Mr. PartsH. Yes, sir. You would not call it a position exactly. It was in 
ada‘tion to my other duties. I accented that designation as chairman: ves. 

Mr. Mactnryre. You assumed that position and have since performed in it? 

Mr. PartsH. That is correct. 

Mr. MacIntyre. In sunervising this task force of 12 men or 12 people. 

Mr. PartsH.: It is approximately 12. Yes 

Mr, Masctntyre. IT would like for vou to inform the committee concerning the 
number of antimerger cases that you have handled in the Commission of any or 
all prior to assuming this nosition—TI am talking about merger cases. 

Mr. PartsH. Antimerger cases? 

Mr. MacIntyre. Yes. 

Mr. Partsn. Prior to assuming this position in the Commission. I had some 
occasion to handle them in connection with my duties as Secretary, but T will not 
sav that prior to becoming chairman of the Merger Task Force that I had handled 
mergers. No, sir. 
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Mr. MacIntyre. Have you ever investigated or tried a merger case prior to 
assuming this position? 

Mr. ParisH. No; I had not generally tried or investigated merger cases prior to 
assuming this position other than letters that I have sent out in connection with 
investigations which I may have signed as Secretary, Mr. MacIntyre. 

Mr. MacIntyre. Well, you say you did not generally investigate. Did you 
specifically investigate any antimerger prior to assuming this position on April 
4, 1954? 

Mr. ParisH. No, I did not. 

I included that bit of testimony, Mr. Chairman, because we have 
been very much interested in the merger-case situation down at the 
Commission. 

And, having read the report of this committee on the report of the 
Federal Trade Commission in regard to mergers, we thought it might 
add something. 

Mr. Rogers. Any questions 

Mr. Materz. I wonder, Mr. McDonald, if you have any comment 
about the new developments in the Federal Trade Commission, and 
the Antitrust Division, respecting antimerger activity? And I am 
referring specifically to requests for substantially increased 
appropriations. 

Mr. McDonatrp. Well, I cannot give you anything possibly of value. 
I can give you my hopes and my opinions. We have a new Chairman 
down there. We have a new member of the Commission, in our 
view a very fine man from the State of South Dakota; and we hope 
that the performance of the Commisison in the future will be better. 
This seems to be a good sign. 

Mr. Rogers. Thank you, Mr. McDonald, for waiting so long. 

Mr. McDonaip. Thank you, Mr. Chairman. 


Mr. Rogers. The committee will adjourn until Monday morning. 
(Whereupon, at 1:50 p. m., the subcommittee recessed, to reconvene 
at 10 a. m., Monday, January 23, 1956.) 
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AMENDING CLAYTON ACT BY REQUIRING PRIOR NOTI- 
FICATION OF CERTAIN CORPORATE MERGERS AND 
FOR OTHER PURPOSES 


MONDAY, JANUARY 23, 1956 


House or RepreseNnTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. ( 

The subcommittee met, pursuant to adjournment, at 10:35 a. m., 
in room 346, Old House Office Building, Hon. Byron G. Rogers of 
Colorado presiding. 

Present : Representativ es Rogers, Keating, and Scott. 

Also present: Herbert N. Maletz, chief counsel; and William W. 
Milligan, assistant counsel. 

Mr. Rogers (presiding). The committee will come to order. This 
hearing is a continuation of the premerger notification and related 
re which are H. R. 6748, H. R. 7229, and H. R. 8332 

I also note Mr. Keating, my distinguished colleague from New 
York today is introducing a similar bill for which we want. to com- 
mend him. 

(The bill Mr. Keating subsequently introduced is as follows :) 


[H. R. 8690, 84th Cong., 2d sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of certain 
corporate mergers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 7 of the Act entitled “‘An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (38 Stat. 731, as amended; 15 
U. S. C. 18), is amended by striking paragraph 3 and inserting after the second 
paragraph thereof the following paragraphs: 

“No corporation subject to the provisions of this Act shall acquire directly or 
indirectly the whole or any part of the stock, other share capital, or assets, of any 
other corporation engaged in commerce, where the combined capital, surplus, 
and undivided profits of the acquiring and the acquired corporations are in 
excess of $10,000,000, until ninety days have passed after delivery to the Attor- 
ney General, to the Federal Trade Commission, and to any other appropriate 
agency as set forth in the first paragraph of section 11 of this Act, of notice of 
the proposed acquisition. After such notice is given the parties shall furnish, 
within thirty days after request therefor, such additional information as may 
be required by the Attorney General or appropriate agency. Any corporation 
failing to give the notice or to furnish the required information shall be subject 
to a penalty of not less than $5,000 nor more than $50,000 which may he re- 
covered in a civil action brought by the Attorney General. Failure by the At 
torney General or appropriate agency to interpose objection to such acquisition 
within the ninety-day period will not bar the institution at any time by any 
department, agency, or officer of the United States of any action or proceeding 
with respect to such acquisition under any provision of law. 
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“The preceding paragraph shall not apply to corporations purchasing stock ; 
solely for investment when the stock acquired or held does not exceed 5 per i 
centum of the outstanding stock or other share capital of the corporation in ; 
which the investment is made; nor to the acquisition by one corporation of the 
assets of any other corporation if such assets do not equal more than 5 per 
centum of the capital, surplus, and undivided profits of either the acquired or 
acquiring corporation, or the sum of $5,000,000. 

“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corpoiation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or extensions thereof, or from 
owning and holding all or a part of the stock of such subsidiary corporations, 
for the actual carrying on of their immediate lawful business, or the natural 
and legitimate branches or extensions thereof, or from owning and holding all or 
a part of the stock of such subsidiary corporations, when the effect of such 
formation is not to substantially lessen competition.” 

Mr. Roerers. We have today witnesses, the Honorable Stanley N. 
Barnes, Assistant Attorney General of the Antitrust Division, De- 
partment of Justice, Prof. S. Chesterfield Oppenheim, of the Uni- 
versity of Michigan and Mr. George Frates, National Association 
of Retail Druggists. 

The first witness is the Honorable Stanley N. Barnes whom we 
have heard many times before on some of these intricate problems 
and we are delighted to have you here now. I understand that you 
have a prepared statement. 

Mr. Barnes. I have, Mr. Chairman, thank you, sir. 

Mr. Rogers. Proceed in your own manner. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE; ACCOMPANIED BY ROBERT A. BICKS, LEGAL ASSIST- 
ANT TO THE ASSISTANT ATTORNEY GENERAL 


Mr. Barnes. I appear at your request today to present the views 
of the Department of Justice on pending proposals for premerger 
notification. I propose, first, to discuss generally the need for pre- 
merger notification. Based on this need, I shall then attempt to 
appraise the various proposals advanced thus far, and, finally, to ar- 
rive at a proposal which is acceptable to this committee and, at the 
same time, meets the needs of the Federal Trade Commission and this 
Department. 

May I say that because of the contents of the letter of January 5, 
1956, requesting my attendance at this hearing, I propose to discuss 
primarily House bill 7229 and House bill 6748. 1 do not intend to 
omit attention to Mr. Celler’s second bill, H. R. 8332, but I have 
prepared my statement with particular reference to the matters con- 
tained in that letter. a ees 

First, the present procedures of this Department for investigating 
mergers. At the present time some 16 lawyers are assigned to the 
section of the Antitrust Division with responsibility for, among other 
things, antitrust merger activity. Beyond these 16 lawyers, 3 more 
lawyers and some 5 economists sometimes devote part of their time | 
to merger work. Before mergers can be appraised with an eye to | 
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clearance or suit, they must, of course, be discovered. And our ex- 
perience has been that a good part of the time and efforts of the junior 
members of the staff is occupied with ferreting out, before they occur, 
those mergers with potential anticompetitive effect. 

Let me describe how this is done. At the outset, listed and briefly 
reviewed are mergers and acquisitions reported, for example, by 
trade journals, financial newspapers, and manuals of investment, such 
as Standard Corporation Records and Moody’s Industrials. Such 
initial investigation aims roughly to gage the economic effect of ac- 
quisitions, proposed or consummated. This preliminary survey is 
referred to within the Division as “Blue Sheet Procedure.” From 
January 1953 to date, the staff has reviewed through this procedure 
some 1,900 reports of mergers and ac quisitions. 

Should this limited review indicate an acquisition may have adverse 
effects on competition, a more comprehensive analysis begins. For 
this purpose, the merger is assigned to a particular attorney who 
conducts a more exhaustive review of the companies and industry 
involved. 

On the basis of this analysis, the attorney recommends to the Sec- 
tion Chief. Mr. Ephraim Jacobs, either (1) additional investigation ; 
(2) referral of the matter to another section of the Antitrust Division 
for information or action—and I might add that that is usually the 
case where the industry or the particular parties involved are in one 
way or another under consideration by some other section of the 
Antitrust Division—or (3) closing the matter. 

If the Division believes the merger may have those anticompetitive 
effects section 7 prescribes, we then seek from the parties involved 
detailed information concerning the merging companies and any 
affected industry. In addition, the Department makes use of data 
already in our files (which is quite voluminous in some industries) 
on data secured from other companies, Government’ agencies, and 
trade associations. 

Typical of the information sought is: 

(1) Date of proposed consummation of merger : 

(2) Location, physical and financial size, past acquisitions, 
products and activities of the merging companies, individually 
and in combination ; 

(3) Structure and size of the industry in terms of production 
and capacity ; 

(4) Relative position in the industry of the two companies, 
individually and combined; 

(5) Number of compares reported active in the industry, 
their respective size and relative standing in sales and total assets; 

(6) Ascertainment of relevant market area or areas, if not 
national in scope; 

(7) Sales, relative standing, etc., of the two companies and 
their competitors in definable market areas, if relevant ; 

(8) Annual reports, profit and loss statements and balance 
sheets for both companies for recent years; 

(9) Patent position, and patents of importance that may be 
involved in the merger; 

(10) Contract terms and reasons of both parties for the merger 
or acquisition, and a statement as to the mechanics of the merger ; 

with copy of the merger contract ; 
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(11) Copies of the minutes of the meetings of the board of 
directors of both companies concerning the merger; and 

(12) Ase ertainment of any facts suggesting ‘exemption, such 
as “investment” or “failing corporations.” 

This data, like any material that would be gathered via premerger 
notifics tion, is preserved confidential. It is revealed to the public only | 
in court during a formal judicial proceeding, or in the event that 
the company itself announces the fact of merger and discusses the 
detailed facts. 

Since January 1953 the Legislation and Clearance Section has set 
up special merger files in more than 110 instances which merited 
detailed inquiry. Some involved mergers which already have resulted 
in the institution of proceedings, some mergers are still under inquiry, 
and in other instances mergers s investigated were never consummated. 
Premerger notification should substantially ease this investigative 
burden. No longer would the staff be required to sean in the same 
manner the variety of financial periodicals. Most of these 12 areas 
of information are required in each consideration, sometimes not all, 
but in some, all of those 12 factual situations must be considered by 
the division. I say this because there may, of course, be corporations 
with a lesser amount of capital involved than that prescribed in any 
bill which conceivably could be in a position where the Department 
of Justice might want to take action. In other words, the fact that 
a corporation is relatively small does not necessarily mean that it 
cannot be in a controlling or monopoly position within a particular 
limited industry. The Besser investigation and litigation by the 
Department of Justice is a good example of a situation where a rather 
small corporation had a relatively large position in a comparatively 
large economic area—namely the machinery for manufacturing cement 
blocks. It is a good example of the fact that any monetary limit we 
put into a notification bill does not necessar ily solve all the problems 
from an antitrust standpoint. 

More important, there would be brought to our attention many 
mergers not presently publicized in advance of consummation. 

Not only will the enforcement burden be eased, but premerger noti- 
fication may well benefit the business community. Lawyers represent- 
ing merging companies have at times stated that disruption of business 
plans is lessened by Department action before merger consumma- 
tion. Even in cases where merging companies do not choose to utilize 
our clearance program, some nonetheless urge that if the Department 
is to proceed at all, we sue before consummation. Premerger noti- 
fication, it seems clear, should systematize the process by whic h mergers 
are sifted and thus enable more prompt action if it is merited. 

Mr. Maerz. There has been some objection made to premerger | 
notification on the following basis and I read an excerpt from | 4% 
this morning’s Journal of Commerce: 
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This requirement for a waiting period and for the mandatory supplying of dl 
information to the Government obviously goes a long way past the needs of 
notification toward an effective procedure for advance clearance. For if the te 
Government fails to proceed, having examined all of the required information, f G 
the company certainly has a right to feel that the merger satisfies the law. At [| te 


the same time, the Government will lay itself open to political attack if it lets | 
a merger go unchallenged, after having examined all of the required informa- i 
tion. And how can it rest content, short of data which approximate the require- Se 
ments of full-blown antitrust proceedings, including broad market studies, if it 
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is likely to be hauled before a congressional committee and asked why it did 
not stop the merger, having had access to the facts? 

In short, the plan is about as effective for bottlenecking mergers as the advance 
clearance requirement. 

I wonder if we might have your comments on that, Judge? 

Mr. Barnes. The difficulty with the present situation is ; that, first, 
it puts a premium upon the corporation which does not desire to follow 
the law. A board of directors who feel that they desire to follow the 
intent of section 7 of the Clayton Act, if there is any question of lessen- 
ing of competition, will come to one of the several proper agencies 
and, if those agencies can give them advance clearance, will endeavor 
to get it. 

Very frequently some of them frankly say “We are in doubt, we 
would like to obtain the Government’s best advice, and if the Govern- 
ment thinks that there is a possibility of violating the law we would 
rather not consider it.” 

On the other hand, there are some corporations who will intention- 
ally believe it is to their best business interests, even, though there 
may be some question of violation of the law to keep the information 
concerning their proposed merger very strictly sub rosa and will rely 
upon the very natural reluctance on the part of any trial court to 
attempt to unscramble that which has already been scrambled. If the 
merger has already taken place before there is any court action, then 
there is a psychological hurdle for the Government to get over. 

We feel that if we are going to be required to police mergers under 
section 7, all those who propose mergers should be in the same class, 
rather than in 2 groups, 1 of which is trying to cooperate with the 
Government and 1 of which is not. 

That seems to me to be the fundamental question. 

Second, as to the criticism that there could be no proper analysis of 
the situation, if you give the Government agency the requisite power 
to require the production of information, I think we can s: ifely assume 
that the ordinary corporation that merges has sufficient economic data 
before it to justify in its mind the advis ability of the merger. 

If the Government can obtain this information then there m: iy bea 
difference of opinion in interpreting the facts, but at least the basis 
for the opinion would exist. Also, the 90-day period is not a periou 
that automatically would insure sufficient time for the Government to 
acquire all the needed information, but I think is a reasonable time 
from the standpoint of the private individual who must have an an- 
swer to this problem before too long a lapse of time. I think corpora- 
tions are entitled to a definite period of time rather than an indefinite 
period, during which the Government can deliberate on the question. 
As opposed to ) that private interest, there is the interest of the Govern- 
ment in having a sufficient length of time to get the information. 

This is a practical problem. From the work that we have done in 
this field, including some examination of some rather large market 

areas and large corporations, and I refer to the first example that comes 
to mind which is the Bethlehem-Youngstown merger. I think the 
Government was perfectly capable within a 90- day period of coming 
to a conclusion whether or not the matter should be referred to court. 

I see no great difficulty in a period such as 90 days. It does not 
seem to be beyond the capabilities of the Government to obtain the 
necessary information, 
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Mr. Maerz. Do you think that there is danger that a premerger 
notification procedure would become a vehicle for an advance clear- 
ance requirment ¢ 

Mr. Barnes. Well, I think that as soon as there is a requirement 
with some teeth in it, that there must be notification, I would think 
there would be a sharp increase in requests for approval from the 
Department or from the FTC prior to any announced intent. 

Mr. Maerz. What I am getting at is this. There seems to be some 
confusion as to the distinction between premerger notification and 
advanced approval of mergers, and I rather suppose it is important to 
note that the bills that have been introduced—H. R. 6748, Mr. Celler’s 
bill and H. R. 8332, Mr. Keating’s bill—have no provision whatsoever 
for any advanced approval of mergers by Government agencies but 
would require merely advance notification. Would you agree with 
that statement ? 

Mr. Barnes. You mean the statement as to what is in the bills? 

Mr. Maerz. The statement I just made. 

Mr. Barnes. Yes, I think that is generally correct. 

Mr. Rogers. You don’t see anything that would incite the members 
of Congress to proceed with investigations with any greater rapidity 
than they have in the past if we passed a law of the type as cited in 
this article, would you ? 

Mr. Barnes. I don’t know whether I am expert enough to testify on 
such matters. But I think that in both of these matters that involve 
vast economic responsibilities, the Government officials involved 
should always anticipate that there might be a congressional investi- 
gation and so conduct the proceedings that they are satisfied that they 
‘an justify whatever action is taken. 

Mr. Rogers. In other words, the criticism here is that it may in- 
vite congressional committees to have more of these investigations. 
Your point, with which I concur is that if there is justification for 
them, they will conduct them, whether you have this new law or not. 
To criticize this legislation because it may lead to that is more or less 
fallacious, at least that is what I think about it. 

Mr. Barnes. I think that the Government official must just as care- 
fully seek to cover both sides of the question, make up his mind, and 
then I don’t think it makes any difference whether there is a congres- 
sional investigation or not. He is either right or he is wrong. 

Mr. Rogers. Referring to the 12 items that your Department now 
seeks to get information about, have you run into any opposition from 
the companies from whom you seek the information / 

Mr. Barnes. Very little. 

Mr. Rogers. And as I understand, you treat the information as 
confidential and never use it except as the companies may disclose it 
themselves at a later time or in case of a lawsuit ? 

Mr. Barnes. Unless it is introduced in evidence or is disclosed by 
the parties. We have endeavored very carefully to keep matters 
strictly in confidence unless and until such time as the parties to the 
matter have made public announcement, not only of the fact of the 
action of the Department of Justice but also details as to the circum- 
stances and the factual situation which was passed upon. Under those 
circumstances, the Department of Justice has felt that it was justified 
in commenting on the facts, but not until the first disclosure had been 
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made by the parties who came to the division will comment be made 
upon the case. 

That puts us under something of a handicap. We are dealing with 
the public who are interested in the activities that the De artment of 
Justice conducts. A request may come in for clearance of a proposed 
merger, and if we are unable to discuss the pros and cons of that mat- 
ter, before bar associations, gatherings of lawyers, and so forth, we 
can’t let them know our thinking on the matter. That is in some 
respects a handicap, but we think we must live with it rather than 
violate the confidential nature of the information that comes to us. 

Mr. Rogers. Do you feel that the legislation we are now considering, 
should treat this as more or less confidential ? 

Mr. Barnes. I think it should be considered confidential just as it 
is now, I would not favor the inclusion of the information within the 
criminal provision because of the fact that sometimes it is necessary, 
I think, if the public is to have a fair view of the situation to hear both 
sides of the question. 

Mr. Keatine. While we are commenting on the editorials of dis- 
tinguished journals let me refer you to an editorial of Januar y 20 in 
the Wall Street Journal, because i think this has some errors of fact in 
it also. It says the chief argument for legislation of this general 
character is— 
that the antitrust policeman’s billies are not tough enough. The Federal Trade 
Commission, for example, has just asked Congress for new powers against busi- 
ness mergers that it thinks may lessen competition. The key part of this 
proposal is a new authority to pass judgment on mergers before they hapepn; 
and the argument for it is that it is too hard to do anything about them after 
they happen. 

In the first place as far as I know the Federal Trade Commission 
has not asked for such legislation. Am I correct? 

Mr. Marerz. That is correct. 

Mr. Keatine. What is the position of the Federal Trade Commis- 
sion ? 

Mr. Maerz. The Federal Trade Commission has recommended 
legislation which would require premerger notification by companies 
whose combined assets exceed $10 million. But neither the Federal 
Trade Commission or any other agency has proposed that it be given 
authority to approve a merger in advance. Is that your understand- 
ing? 

Mr. Barnes. Yes. We don’t believe that we should be able to stop 
a merger in advance. All we want is notification and the right to 
go to court. 

Mr. Kratinea. And also the next sentence is that the Federal Trade 
Commission says that any merger involving more than $10 million 
must be reported to them 90 days before its effective date. I think 
Judge Gwynne when he appeared here did mention that. I believe 
your position is that you express no view as to the size of the merger 
which would be subject to premerger notification. Am I correct in 
that? 

Mr. Barnes. We have stated that we have no present ideas as to the 
exact amount of capital, plus undivided profits, that should govern 
the size of the corporation which is required to give notification. We 
have said that, although there may be differences of opinion as to what 
that size should be, we do believe that some limitation by size should 
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be placed in any bill because of the chaos which would result if the 
Department of Justice and the FTC had to pass in detail on every 
merger, no matter how small. I think, if I may be permitted to con- 
tinue on, that we will answer as to where we stand on some of these 
questions.. Mr. Maletz, does that answer your question ? 

Mr. Materz. Thank you very much, it does. 

Mr. Barnes. Further, we believe evenhanded enforcement requires 
notification. With that requirement, no longer would the company 
that tries to obey the law and seeks advance approval watch its close- 
mouthed rival consummate a merger; and thereafter rely on the natu- 
ral indisposition of an enforcement agency or a court to attempt to 
unscramble the omelet. Thus minimized is the element of chance dis- 
covery in any decision to sue. 

With this in mind, some 9 months ago, before the Senate Select 
Committee on Small Business, I urged— 
that it might be advisable for [this] committee or other committees to study the 
possibility of setting up a procedure requiring notification—and I emphasize 
notification, not advance approval—to the Division some fixed period before a 
merger is consummated. 

About a month later, Senator Sparkman introduced a bill (S. 2075, 
May 25, 1955) requiring premerger notification “to the Attorney Gen- 
eral and the Federal Trade Commission” by all corporations merging 
“if any part to such acquisition has capital, surplus, and undivided 
profits aggregating more than $1 million.’ 

Soon after, Congressman Patman introduced a bill requiring pre- 
merger notification 1 by companies merging, if either party “has capital 
surplus and undivided profits aggregating more than $i million” but 
further providing “that the filing of any “proceeding by the Commis- 
sion or the Department of Justice” before consummation “shall oper- 
ate to bar the consummation * * * pending the final adjudication 
of the issues raised by such a proceeding.” 

A third proposal was tentatively advanced by Judge Gwynne in his 
testimony before this committee last week. As he explained: 

This was a tentative draft * * * Time and one thing or another did not per- 
mit us to put it in final form (official verbatim transcript of hearings before 


Special Subcommittee of the Judiciary Committee of the House of Representa- 
tives in connection with its study of the antitrust laws, January 16, 1956, p. 55). 


That proposal would give the Commission— 


power to require corporations subject to its jurisdiction under this section to file 
with the Commission notice and report of any proposed acquisition 90 days prior 
to the consummation of such proposed acquisition where the combined capital, 
surplus, or undivided profits of the acquiring and the acquired corporations are 
in excess of $10 million. 

It should be pointed out that that is the combined assets of the two 
corporations rather than the individual corporations as expressed in 
the previous bills. 

That proposal further provides: 

That where any corporation required by this section to file a report 
fails to abide by the requirement, the Federal Trade Commission shall, 
upon a showing of a failure to file the required report, be entitled to 
proceed, without more, to issue an order of divestiture under section 
11 of this act and upon application to the United States court of ap- 
peals within any circuit where either the acquiring or acquired cor- 
poration carried on business to have such order enforced. 
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Finally, Congressman Keating has announced he will put before the 
House today a proposal requiring notification from corporations 
merging— 
if any party to the acquisition has capital, surplus, and undivided profits ag- 
gregating more than $10 million. 

It should be pointed out that is a little different from either one of 
the previous requirements because this required notification if any 
yarty has $10 million, which makes it a little larger in amount than the 

10 million suggestion of Mr. Gwynne. 

Mr. Krarinc. My bill follows Mr. Gwynne’s suggestion and does 

provide that it should be subject to the statute where the combined 
capital, surplus, and undivided profits of the acquiring and the ac- 
quired corporation are in excess of $10 million. 

Mr. Barnes. All right. I have not seen what you actually 
proposed. 

The Keating proposal further provides that notification— 
shall not be required of corporations purchasing stock solely for investment 
when the stock acquired or held does not exceed 5 percent of the outstanding 
or share capital of the corporation in which the investment is made; nor to the 
acyuisition by one corporation of the assets of any other corporation if such 
assets do not equal more than 5 percent of the capital, surplus, and undivided 
protits of either the acquired or acquiring corporation, or the sum of $5 million. 
Any corporation failing to give the notice or to furnish the required 
information— 
shall be subject to a penalty of not less than $5,000 nor more than $50,000, which 
may be recovered in a civil action brought by the Attorney General. 

Finally, the Keating proposal, like bills introduced thus far, specifies 
that— 
failure by the Attorney General * * * to interpose objection to such acquisition 
within the 90-day period will not bar the institution at any time * * * of any 
action or proceeding with respect to such acquisition under any provision of law. 

To our view, the Keating bill achieves (in its exemption where the 
combined corporations have less than $10 million assets) an effective 
balance. It requires notification of mergers most likely to be of 
economic significance, but at the same time avoids undue burden on 
prosecuting | staffs, and the smaller businessman, by not requiring 
notification of mergers less likely fraught with antic ompetitive effects. 

Mr. Materz. May I interject, Judge Barnes? Mr. Keating’s bill 
also requires regulated companies which propose to merge to give 
notification to the appropriate regulatory bodies as w ell as to the 
Federal Trade Commission and the Attorney General. Do you feel 
that such a provision is necessary / 

Mr. Barnes. Yes, in order to achieve uniformity I don’t think you 
should require corporations that are subject to the Federal Trade 
Commission and the Department of Justice jurisdiction to be in a 
different category than those that are subject to regulation by some 
other branch of the Government. 

Mr. Maerz. Take two carriers, for example, which are subject to 
the ICC and they propose to merge. Under the ICC Act, those car- 
riers will have to obtain advance approval from the Commission itself, 
the ICC. That being the case, would it be necessary for those carriers 
to file advance notification with the Attorney General and the Federal 
Trade Commission ? 
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Mr. Barnes. I would not think they should be required to do it. 

Mr. Materz. Would it not serve your purpose if one. premerger 
notification bill applied only to corporations which are subject to the 
jurisdiction of the Federal Trade Commission ? 

Mr. Barnes. Are you going to exempt banks then ? 

Mr. Maerz. Yes—forgetting about H. R. 5948 for the moment— 
on the basis that merging national banks have to obtain advance ap- 
proval from the Comptroller of the Currency. Therefore notification, 
as far as the national banks are concerned, might well be superfluous. 

Mr. Barnes. I want to achieve uniformity. If you think that the 
reference to the other regulatory agencies in section 11 of the Clayton 
Act is not essential and eliminate it t and thus leave it up to the organic 
act which has the obligation of supervising these regulated industries, 
I think it is perfectly all right. But I think it should be somewhere. 
We do have this reference to corporations outside of the Federal 
Trade Commission and Justice Department jurisdiction, and section 7 
applies to them. 

Therefore any amendment should apply to them unless you are 
satisfied that there is adequate regulation elsewhere. 

Mr. Maerz. Do you feel that it is necessary that the Department 
of Justice receive notification of proposed mergers in regulated 
industries ? 

Mr. Barnes. There are varied areas and that is a very difficult ques- 
tion to answer, taking into consideration all the problems that are in- 
volved. There are various regulated agencies where the Department 
of Justice has either a concurrent primary jurisdiction or a secondary 
jurisdiction. In the maritime area, for example, under the Far East 
case we ascertained that we had a secondary jurisdiction according 
to the Supreme Court rather than a primary one as we thought we had. 
On the other hand, in most of the regulated industries there is either 
this secondary jurisdiction or a concurrent primary jurisdiction, For 
example, we are interested now in a matter involving television, 
despite an action by one of the separate agencies that has cer tainly 
primary jurisdiction in the matter. I don’t think we can say that we 
are not interested in information relative to mergers in regulated in- 
dustries as long as we have the primary or secondary duty to watch 
some of their actions. Also, as you know, the Attorney General has 
by section 11 of the Clayton Act, the right to intervene and appear in 
merger proceedings by commissions and : agencies, 

Mr. Maerz. Would you think then on the balance it might be desir- 
able to have premerger notification, as Mr. Keating’s bill proposes, by 
regulated industries ? 

Mr. Barnes. I would think so. 

As Judge Gwynne explained before the House Antitrust Subcom- 
mittee this past week : 
= 
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Going over our records, we find that a figure of $10 million would cover over 
half of the mergers and acquisitions of which we have knowledge. Furthermore, 
that would include, I think, most of the acquisitions that have economic effect 
(official verbatim transcript of hearings before Special Subcommittee of the Judi- 
ciary Committee of the House of Representatives in connection with its study 
of the antitrust laws, January 16, 1956, p. 44). 
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Moreover, if one considers acquisitions only of a company’s entire stock 
or assets, our estimate indicates that the $10 million figure would 
include more than 65 percent of all mergers. 
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Beyond this $10 million exemption, the Keating bill wisely meets 
the problem of unneedful strain on business enterprise or prosecuting 
staffs by not requiring notice of ofttimes routine assets acquisitions. 
The Sparkman, Patman, and Federal Trade Commission proposals 
would require notification of any asset acquisition by any corporation 
with either $1 million or $10 million worth of assets. This would 
mean, literally, notification to enforcement agencies every time a rail- 
road bought a locomotive or one large corporation pure hased an auto- 
mobile from another. It is the purchase of assets of one corporation 
by another in the required class as specified in the bill. The burden 
this would impose, both on the business community and enforcement 
agencies, staggers the 1 imagination. To meet this problem, the Keat 
ing proposal ‘exempts from notification requirements asset acquisi- 
tions— 
if such assets do not equal more than 5 percent of the capital, surplus and 
undivided profits or of either the acquired or acquiring corporation, or the sum 
of $5 million. 

Mr. Maerz. Does that mean—that part of the last sentence—that 
if the assets acquired do not exceed $5 million, premerger notification 
would not be necessary ? 

Mr. Barnes. Not necessarily. 

Mr. Materz. I am trying to get at what you mean, there. 

Mr. Barves. I think the } purpose is that where an ordinary corpora- 
tion may desire to buy a hundred automobiles from another corpo- 

‘ation, under these other acts they would have to give notice of that 
acquisition. Now there must be some method of permitting the busi- 
nessman in the ordinary course of his business to acquire assets of 
another corporation and not make this report because such purchases 
would not have the economic effect that we are trying to guard against. 
If you take a corporation such as General Motors or Sti indard of New 
Jersey and exempt asset acquisitions up to 5 percent of its capital, 
surplus and undivided profits, they could acquire the assets of a vast 
corporation and not be required to give notification. So the $5 million 
is to cover the extra large corporation that acquires some other ae 
and we hold no brief for the particular filing of $5 million. Again, 
is an arbitrary figure, because there should be some limit within whic h 
a corporation, in the ordinar y course of business, could acquire assets. 

Mr. Maerz. Suppose a corporation with assets of $15 million, for 
example, proposes to acquire the assets of another corporation which 
amounts to $5 million. Would premerger notification be necessary in 
that instance? 

Mr. Barnes. Yes. Because it would be more than 5 percent of 
the $15 million. There is an “or” there—if such assets do not equal 
more than 5 percent or the sum of $5 million. 

Mr. Maerz. I follow you. 

Mr. Barnes. So it would cover anything in excess of $5 million of 
any corporation provided the corporation qualified in the first place. 
To take care of the large corporation with immense capitalization, it 
would require notification of any asset acquisition over $5 million. 
We hold no brief, as I say, for the precise figure of $5 million, but 
we think there should be some figure and we think that is a large 
enough figure to give the businessmen leeway even in the large corpo- 

rations for an asset acquisition which does not approach, in its eco- 
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nomic consequences, that which section 7 of the Clayton Act seeks to 
stop. 

Mr. Scorr. May I ask a question there? As I understand it, Judge 
Barnes, under the Sparkman, Patman, and FTC proposals, if a corpo- 
ration were to buy an IBM machine, for example, for the purpose of 
compiling their reports to the Federal Government, it would also have 
to make a report of the acquisition of the IBM as an asset ¢ ' 

Mr. Barnes. I am afraid that is correct. If we read what is in ; 
the bill, I think there is no other conclusion that we can come to. 
That is why we think there must be some escape clause. 

Mr. Scorr. This illustrates how you can come wide of the mark in 
legislation when you make a sweeping attempt to cure a suspected 
evil. 

Mr. Barnes, Exactly right. 

Moreover, let me emphasize here, this Department sees no particular 
magic in any specific figures for exemption. Adoption of any set 
of figures involves a delicate balance of judgment, involving consid- 


ae 
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eration of prosecuting needs and legitimate problems of private en- § 
terprises. Weighing these needs, the Keating proposal offers prom- , 
ise for reasonable solution. ‘ 


The 90-day premerger requirement, we believe, will by itself spoil 
a few business mergers. On the one hand, mechanics of consumma- 
tion for most mergers and certainly the largest, require at least 90 
days between a preliminary decision to merge and an acquisition’s 
fruition. On the other hand, 90 days should provide opportunity 
for enforcement agencies to elicit in most instances whatever infor- 
mation is required to determine future action. 

Finally, the Keating proposal rejects the provision in the Patman i 
bill that the filing of any proceeding by the Federal Trade Commis- 
sion or any United States attorney— 
shall operate to bar the consummation of the proposed acquisition, merger, or 


consolidation pending the final adjudication of the issues raised by any such 
proceeding (Patman bill, H. R. 6748, introduced June 9, 1955, p. 2 lines 22-24). 
: 





Mr. Mauetz. May I ask you your opinion of Mr. Celler’s bill, 
H. R. 8332. That bill would require that any corporation with assets 
of $1 million, and I think the chairman indicated he was not wedded 
to any particular figure, undertaking to merge must notify the De- 
partment of Justice and the Federal Trade Commission of the pro- 
posed transaction 90 days in advance of its consummation. Mr. Cel- 
ler’s bill has this further provision that these merging corporations 
would also be required to furnish the Department of Fusties and the 
Federal Trade Commission with necessary data concerning the trans- 
action in accordance with regulations which would be issued by the 
Federal Trade Commission after consultation and upon approval of 
the Attorney General. Beyond that the regulations could prescribe 
a waiver of the 90-day waiting period. 

I wonder what comments you might have on that method of attack- 
ing the problem. 

Mr. Barnes. In the first place as soon as we start making regula- 
tions, we have problems. i 

I won’t comment on the fact that there is no penalty in the bill which , 
raises objection from our standpoint and causes us to favor a bill such 
as the Keating bill. Then we get to the question of these regulations 
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made by the Federal Trade Commission after a consultation with and 
with the approvi al of the Attorney General. When you get into regu- 
lations, the thing that comes to my mind is whether that requires ad- 
ministrative investigation and hearings. We may get into more red- 
tape than what we are trying to cure. 

I also believe that if we can put it into a bill rather than put it into 
regulations with sufficient safeguards, we have a certainty that the 
businessman is entitled to look to rather than have regulations that 
may be changed from time to time with all the concomitant difficulties 
that arise when we have administrative regulations. That is my off- 
hand opinion. 

Mr. Materz. You feel that the Keating bill gives greater flexibility 
to the enforcement agencies in prescribing the type of information 
that shall be obtained from parties to particular mergers / 

Mr. Barnes. That is correct. It is just like an antitrust case. Every 
merger is different. 

Mr. Mauzrz. The type of information that you might need might 
well vary from case to case I take it ? 

Mr. Barnes. Also I have in mind this. We have to look at it from 
the standpoint of what is reasonable to the both sides. The Govern- 
ment does not want to require the companies to supply information 
perhaps at considerable cost to it when it already has the information. 
We have a lot of files on a lot of companies and we would prefer to 
ask them for information tailored to the particular proposed transac- 
tion rather than receive what would be necessary to take care of every 
proposed merger in every case. 

In like fashion, the Keating proposal rejects the Federal Trade 
Commission proposal- 
that where any corporation required by this section to file a report fails to abide 
by the requirement, the Federal Trade Commission shall, upon a showing of a 
failure to file the required report, be entitled to proceed, without more, to issue 
an order of divestiture under section 11 of this act * * *. 

Regarding the Patman proposal, our feeling is that no prosecutor 
‘an always be that sure heisright. By barring consummation pending 
final adjudication, the filing of suit in effect makes a finding of ille- 
gality of the merger—at least until the issues are finally determined. 
To our view, this not only does violence to traditional concepts of due 
process, but also eliminates court discretion as to the issuance of any 
preliminary injunction. 

As for the Federal Trade Commission suggestion, we, of course, 
agree there should be some sanction for failure to comply with pre- 
merger notification strictures. On the precise path most suited to this 
goal, however, this Department and the Commission perhaps differ. 
And I must say do differ. , 

The language of the Commission’s proposal, Judge Gwynne ex- 
plained, is merely “tentative.” This tentative proposal, however, ap- 
parently like the Patman “bar,” equates a failure to notify with a find- 
ing of illegality. Indeed, automatic divestiture would be required. 
In a sense, then, it goes beyond the Patman bill by making mand datory, 
not only injunction against consummation, but ‘complete lives (iture. 

The Commission’s staff has informally explained that their tenta- 
tive draft meant only that divestiture would be required until such 
time as the notification requirements were fully met. Even thus con- 
strued, however, the Commission’s proposal goes beyond the Patman 
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bill. For it would still make failure to comply tantamount to a find- 
ing of illegality and requires, not merely injunction, but divestiture, 
at least until notification compliance is complete. 

Whichever construction one chooses, the proposal seems impractical 
and unwise. The shufiling back and forth of highly valuable cor- 
porate assets and stock is at best an arduous task. Moreover the Pat- 
man bill’s bar and the FTC bill’s divestiture are the only remedies 
the Commission or the Department of Justice would have. Even the 
most miniscule failure to comply permits only the remedy of manda- 
tory injunction or complete divestiture. Enforcement agencies could 
not tailor the punishment to fit the act even were we to assume the 
prosecutor should be judge as well. As a result this aspect of anti- 
trust enforcement would be deprived of much needed flexibility. 

Against this background, the Keating suggested penalty proposal 
seems the fairest and most effective w ay to assure full compliance with 
notification requirements. That peneest builds on provisions now 
in the Securities Act of 1933 (15 U.S.C. 77). For the sake of com- 
pleteness, as well as to point out penalties ahd differences I set forth 
that provision in full. Section 77x reads as follows: 

Any person who willfully violates any of the provisions of this subchapter, or 
the rules and regulations promulgated by the Commission under authority there- 
of, or any person who willfully in a registration statement filed under this sub- 
chapter makes any untrue statement of a material fact or omits to state any 
material fact required to be stated therein or necessary to make the statements 
therein not misleading, shall upon conviction be fined not more than $5,000 or 
imprisoned not more than five years or both. 

And the Agricultural Adjustment Act. In like fashion, the Agri- 
cultural Adjustment Act reads, in pertinent part: 

* * * That such fine shall not exceed $5,000; and notice of such violation shall 
be served upon the tobacco warehouseman or dealer by mailing the same to him 
by registered mail or by posting the same at any estabilshed place of business 
operated by him, or both. 

The penalty sought might be tailored to the seriousness of any 
failure to notify. And the ‘possibility of $50,000 recovery should deter 
potential violation. All told, then, I rec ommend the Keating bill 
for your most serious consider ation. 

Mr. Materz. Judge, the Ke: ating bill as well as the other bills that 
are being considered by the committee are procedural amendments to 
new section 7, Celler-Kefauver amendment. The Keating bill pro- 
poses a penalty ranging from 5 to 50 thousand dollars. Isn’t it 
anomalous that a procedural amendment should provide a civil penalty 
whereas the substantive act itself does not require any penalty ? 

Mr. Barnes. I think that you are right if you asume that divesti- 
ture is no penalty. Obviously the court can order divestiture. 

Mr. Marerz. Yes; there could be divestiture at some later date. 

Mr. Barnes. And it would be for a violation of section 7. 

Mr. Maerz. In other words the court could order a restoration of 
the situation that existed prior to the merger? 

Mr. Barnes. That could be more expensive to the corporation than 
any financial fine proposed. 

Mr. Maerz. My question really is this. Do you feel that section 7 
should be amended to provide for criminal sanctions as well as civil 
sanctions ? 
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Mr. Barnes. Well, I do not think it should be. That is again a 
most difficult question. I recognize the fact that there is not perhaps 
any adequate and proper penalty existing under section 7 in the ordi- 
nary case because we must admit that divestiture is rarely achieved, 
and, of course, again we are talking about factors that we don’t know 
too much about, because no case has ever been tried. Until we get 
final decisions on some of these cases, I think it might be well for us 
not to hazard an opinion. 

However, I have stated flatly that I am opposed to criminal sanc- 
tions as of this time, and I say that on a balance of several considera- 
tions. In the first place, section 3 of the Robinson-Patman Act is the 
sole area in the Clayton Act in which a criminal penalty is specified at 
the present time. And it is likewise true that section 7 enforcement 
might well profit and benefit from some further sanctions. There is 
also the fact that cre: iting a criminal penalty would undoubtedly add 
to the obligations of the Dep: utment of Justice to at least investigate 
these matters because we would have added to our duties the possibili- 
ty of requesting grand-jury action if that were warranted. 

Mr. Maerz. Of course you can get a grand-jury investigation in 
any event because the merger might be in violation of the Sherman 
Act which does have criminal sanctions. 

Mr. Barnes. That presumes it would violate the Sherman Act. 

Mr. Maerz. It might. 

Mr. Barnes. Therefore we can say that we might have to call a 
grand jury. We then get into the question of whether or not the pos- 
sibilities of violation of the Sherman Act is a sufficient basis for the 

calling of a grand jury even thought that possibility is very small. 
That gets into the question of the proper use of grand juries for in- 
vestigative purposes, which again as I say isa difficult and involved 
subject. 

At present, before a complaint is filed, the department can depend 
only on voluntary disclosure to secure evidence to determine possible 
Clayton Act violation. Thus, any informed decision to sue is de- 
pendent on the cooperation of those likely to be sued, and it is not 
without its enforcement anomalies. 

I might point out that perhaps one way to remedy this suggestion 
would be to pass the legislation recommended by the Attorney Gen- 
eral’s Committee To Study the Antitrust Laws and before Congress at 
the present time. I refer to the civil-investigative demand, which 
could undoubtedly solve some of our preblems with relation to en- 
forcement of section 7. 

Any proposal for criminal sanctions may raise serious objections. 
As has been publicly stated, we file criminal cases to enforce the Sher- 
man antitrust laws only on certain well defined factual areas. The 

rationale behind the filing of a criminal matter by the Department 
of Justice, at the present time, is that there must exist proof of vio- 
lations of law that have long been established as violations of the Sher- 
man Act, a criminal statute—such as price fixing or boycott, predatory 
acts involving violence and things of that kind—or competent proof 
that the individual has knowingly violated the Sherman Act. 

Now we are getting into an entirely different area when we get into 
a question of mergers. 
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We would have more difficulty in honestly stating that two cor- 
porations which proposed to merge were doing that which approaches 
a criminal act with knowledge that it is a criminal act. I feel that we 
are justified in requiring the finding of an intent to violate in those 
areas where we now file criminal cases, but I would not believe that, 
under the situation as exists today, we could with honesty ask for a 
criminal statute and say that there exists an intent, or that we could 
infer an intent, to violate the antitrust laws s by the merger. 

The Sherman antitrust laws prohibit certain acts. Section 7 of 
the Clayton Act does not make all mergers, or the act of merger, un- 
lawful. Some mergers are good, some are bad, and some are indiffer- 
ent in their effect. And when we have such a, statute and add on to it 
a criminal penalty, I think we are going too far. It is a difficult ques- 
tion and we have kicked it around in the Justice Department and I 
have discussed it with several of my aides. We have not come to any 
final cone ‘lusion. It is a very interesting possibility but my present 
opinion is that we should not ‘contemplate it. 

We could go on and on about that with you. It is largely specu- 
lative. I hope that answers your question. 

Mr. Marerz. What about appropriations, Judge Barnes? 

I notice that the Antitrust Division is requesting a 25 percent in- 
crease in its appropriation for fiscal 1957. Is that correct ? 

Mr. Barnes. I have not figured it out percentagewise but I believe 
that our figure is just about that. We are asking for 1957, that is for 
the fiscal year 1957, an appropriation of $1,165,000 over the 1956 appro- 
priation which was $3,314,000. So I would say it is a little better 
than 25 percent that we are asking for. 

However, most of that increase is predicated upon additional duties 
that the Congress has seen fit to require the Justice Department to 
participate in. 

Mr. Maerz. Would some of that increase be allocated to increased 
merger enforcement activities? 

Mr. Barnes. Only indirectly. By that I mean this. At the present 
time we are conducting some litigation that might be considered as 
not strictly antitrust litigation. I refer to the so-called Arabian oil 
litigation where there is a split responsibility between us and another 
agency for some of the costs of that litigation. 

“It has been nec essary, likewise, for ‘the Division to organize a so- 

called Survey and Report Unit, not a separate section of the Antitrust 
Divi isior but any unit within a section. ‘The amount of work that must 
be done in that Unit might very well require us to set it up as a sepa- 

rate section. But we have not done it at this time because the require- 
ments of these surveys and reports are not constant. There are cer- 
tain calendar dates which must be met and, while it requires a certain 
amount of constant supervision, it does not require the entire time of a 
complete staff throughout the entire year. We have assigned men to 
the Survey and Report Unit—for example, by taking them off other 
activities, including presentation and prosecution of vases, and, in 
some instances, our merger work—because of their background, train- 
ing, and particular abilities. If we get these increased appropriations 
to take care of the surveys and reports, the Arabian oil litigation, and 
the interstate compact to conserve oil and gas, then we will be able 
to have the regular men back on their regular duties. This will aid 
us in both the merger areas and elsewhere. 
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Mr. Miiuiean. Judge Barnes, I notice that you say there have been 
110 instances since January 1953 that have merited detailed i inquiry. 

It would be interesting to the subcommittee to know, of those partic- 
ular cases, how many would have been reportable under the various 
criteria, 1 million, 10 million, combined 10 million, and so on. 

I wonder if that could be supplied to the committee ? 

Mr. Barnes. Certainly. We will be glad to submit it. It might 
be a material matter that might aid this committee. 

Mr. Keattine. I want to express my appreciation to Judge Barnes 
and the staff for their very able assistance which they gave me in pre- 
paring this bill. 

Mr. Barnes. Thank you, sir. 
Mr. Rocrers. Thank you, Judge Barnes. 
(Judge Barnes’ prepared statement is as follows: ) 


STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL IN CHARGE OF 
THE ANTITRUST DIvISION, DEPARTMENT OF JUSTICE 


I appear at your request today to present the views of the Department of 
Justice on pending proposals for premerger notification. I propose, first, to dis- 
cuss generally the need for premerger notification. Based on this need, I shall 
then attempt to appraise the various proposals advanced thus far, and, finally, 
to arrive at a proposal which is acceptable to this committee and, at the same 
time, meets the needs of the Federal Trade Commission and this Department. 


I 


First, the present procedures of this Department for investigating mergers. 
At the present time some 16 lawyers are assigned to the section of the Antitrust 
Division with responsibility for, among other things, antitrust merger activity. 
Beyond these 16 lawyers, 3 more lawyers and some 5 economists sometimes de- 
vote part of their time to merger work. Before mergers can be appraised with 
an eye to clearance or suit, they must, of course, be discovered. And our ex- 
perience has been that a good part of the time and efforts of the junior members 
of the staff is occupied with ferreting out, before they occur, those mergers with 
potential anticompetitive effect. 

Let me describe how this is done. At the outset, listed and briefly reviewed 
are mergers and acquisitions reported, for example, by trade journals, financial 
newspapers, and manuals of investment, such as Standard Corporation Records 
and Moody’s Industrials. Such initial investigation aims roughly to gage the 
economic effect of acquisitions, proposed or consummated. This preliminary 
survey is referred to within the Division as “Blue sheet procedure.’ From Jan- 
uary 1953 to date, the staff has reviewed through this procedure some 1,900 re- 
ports of mergers and acquisitions. 

Should this limited review indicate an acquisition may have adverse effects 
on competition, a more comprehensive analysis begins. For this purpose, the 
merger is assigned to a particular attorney who conducts a more exhaustive 
review of the companies and industry involved. On the basis of this analysis, 
the attorney recommends to the section chief, Mr. Ephraim Jacobs, either (1) 
additional investigation, (2) referral of the matter to another section of the 
Antitrust Division for infermation or action, or (3) clesing the matter. 

If the Division believes the merger may have those anticompetitive effects sec- 
tion 7 proscribes, we then seek from the parties involved detailed information 
concerning the merging companies and any affected industry. In addition, the 
Department makes use of data already in our files (which is quite voluminous in 
some industries) or data secured from other companies, Government agencies 
and trade associations. 

Typical of the information sought is: 

(1) Date of proposed consummation of merger ; 

(2) Location, physical and financial size, past acquisitions, products and 
activities of the merging companies, individually and in combination; 

(3) Structure and size of the industry in terms of production and 
capacity ; 
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(4) Relative position in the industry of the two companies, individually 
and combined ; 

(5) Number of companies reported active in the industry, their respective 
size and relative standing in sales and total assets ; 

(6) Ascertainment of relevant market area or areas, if not national in 
scope ; 

(7) Sales, relative standing, ete., of the two companies and their competi- 
tors in definable market areas, if relevant; 

(8) Annual reports, profit and loss statements and balance sheets for both 
companies for recent years ; 

(9) Patent position, and patents of importance that may be involved in 
the merger ; 

(10) Contract terms and reasons of both parties for the merger or 
acquisition, and a statement as to the mechanics of the merger; with copy 
of the merger contract ; : 

(11) Copies of the minutes of the meetings of the board of directors of 
both companies concerning the merger ; and 

(12) Ascertainment of any facts suggesting exemption, such as “invest- 
ment,” or “failing corporations.” 

This data, like any material that would be gathered via premerger notification, 
is preserved confidential. It is revealed to the public only in court during a 
formal judicial proceeding, or in the event the company itself announces the 
fact of merger and discusses the detailed facts. 

Since January 1953 the Legislation and Clearance Section has set up special 
merger files in more than 110 instances which merited detailed inquiry. Some 
involved mergers which already have resulted in the institution of proceedings, 
some mergers are still under inquiry, and in other instances mergers investi- 
gated were never consummated. Premerger notification should substantially 
ease this investigative burden. No longer would the staff be required to scan 
the variety of financial periodicals, no longer must they cast their eagle eye 
for published intent to merge. More important, there would be brought to our 
attention any mergers not presently publicized in advance of consummation. 

Not only will the enforcement burden be eased, but premerger notification may 
well benefit the business community. Lawyers representing merging companies 
have at times stated that disruption of business plans is lessened by Department 
action before merger consummation. Even in cases where merging companies 
do not choose to utilize our clearance program, some nonetheless urge that if 
the Department is to proceed at all, we sue before consummation. Premerger 
notification, it seems clear, should systematize the process by which mergers are 
sifted and thus enable more prompt action if it is merited. 

Further, we believe even-handed enforcement requires notification. With that 
requirement, no longer would the company that tries to obey the law and seeks 
advance approval watch its close-mouthed rival consummate a merger, and 
thereafter rely on the natural indisposition of an enforcement agency or a court 
to attempt to unscramble the omelet. Thus minimized is the element of chance 
discovery in any decision to sue. 


II 


With this in mind, some 9 months ago, before the Senate Select Committee 
on Small Business, I urged “that it might be advisable for [this] committee or 
other committees to study the possibility of setting up a procedure requiring 
notification to the Division some fixed period before a merger is consummated.” 

About a month later, Senator Sparkman introduced a bill’ requiring premerger 
notification “to the Attorney General and the Federal Trade Commission” by all 
corporations merging “if any party to such acquisition has capital, surplus, and 
undivided profits aggregating more than $1 million.” 

Soon after, Congressman Patman introduced a bill requiring premerger notifi- 
‘ation by companies merging, if either party “has capital surplus and undivided 
profits aggregating more than $1 million” but further providing “that the filing 
of any proceeding by the Commission or the Department of Justice before con- 
summation “shall operate to bar the consummation * * * pending the final 
adjudication of the issues raised by such proceeding.” 

A third proposal was tentatively advanced by Judge Gwynne in his testimony 
before this committee last week. As he explained, “This was a tentative draft 


1S. 2075, introduced by Senator Sparkman, May 25, 1955. 
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* * * Time and one thing or another did not permit us to put it in final form.” * 
That proposal would give the Commission “power to require corporations sub- 
ject to its jurisdiction under this section to file with the Commission notice and 
report of any proposed acquisition 90 days prior to the consummation of such 
proposed acquisition where the combined capital, surplus, or undivided profits 
of the acquiring and the acquired corporations are in excess of $10 million.” 

That proposal further provides: “That where any corporation required by 
this section to file a report fails to abide by the requirement, the Federal Trade 
Commission shall, upon a showing of a failure to file the required report, be 
entitled to proceed, without more, to issue an order of divestiture under section 11 
of this act and, upon application to the United States court of appeals within 
any circuit where either the acquiring or acquired corporation carries on business, 
to have such order enforced.” 

Finally, Congressman Keating has announced he will put before the House 
today a proposal requiring notification from corporations merging “if any party 
to the acquisition has capital, surplus, and undivided profits aggregating more 
than $10 million.” The Keating proposal further provides that notification “shall 
not be required of corporations purchasing stock solely for investment when the 
stock acquired or held does not exceed 5 percent of the outstanding or share 
capital of the corporation in which the investment is made; nor to the acquisition 
by one corporation of the assets of any other corporation if such assets do not 
equal more than 5 percent of the capital, surplus, and undivided profits of either 
the acquired or acquiring corporation, or the sum of $5 million.” Any corpora- 
tion failing to give the notice or to furnish the required information ‘shall be 
subject to a penalty of not less than $5,000 nor more than $50,000, which may be 
recovered in a civil action brought by the Attorney General.” Finally, the 
Keating proposal, like bills introduced thus far, specifies that “failure by the 
Attorney General * * * to interpose objection to such acquisition within the 
90-day period will not bar the institution at any time * * * of any action or 
proceeding with respect to such acquisition under any provision of law.” 

To our view, the Keating bill achieves (in its exemption where the combined 
corporation has less than $10 million assets) an effective balance. It requires 
notification of mergers most likely to be of economic significance, but at the 
same time avoids undue burden on prosecuting staffs, and the smaller business- 
man, by not requiring notification of mergers less likely fraught with anticom- 
petitive effects. 

As Judge Gwynne explained before the House Antitrust Subcommittee this 
past week: “Going over our records we find that a figure of $10 million would 
cover over half of the mergers and acquisitions of which we have knowledge. 
Furthermore, that would include, I think, most of the acquisitions that have 
economic effect.” * 

Moreover, if one considers acquisitions only of a company’s entire stock or 
assets, our estimate indicates that the $10 million figure would include more 
than 65 percent of all mergers. 

Beyond this $10 million exemption, the Keating bill wisely meets the problem 
of unneedful strain on business enterprise or prosecuting staffs by not requiring 
notice of ofttimes routine asset acquisitions. The Sparkman, Patman, and Fed- 
eral Trade Commission proposals would require notification of any asset acqui- 
sition, by any corporation with either $1 million or $10 million worth of assets. 
This would mean, literally, notification to enforcement agencies every time a 
railroad bought a locomotive or one large corporation purchased an automobile 
from another. The burden this would impose, both on the business community 
and enforcement agencies, staggers the imagination. To meet this problem the 
Keating proposal exempts from notification requirements asset acquisitions “if 
such assets do not equal more than 5 percent of the capital, surplus, and undi- 
vided profits of either the acquired or acquiring corporation, or the sum of 
$5 million.” 

Let me emphasize here, this Department sees no particular magic in any 
specific figures for exemption. Adoption of any set of figures involves a delicate 
balance of judgment, involving consideration of prosecuting needs and legitimate 
problems of private enterprises. Weighing these needs, the Keating proposal 
offers promise for reasonable solution. 


2? Official verbatim transcript of hearings before special subcommittee of the Judiciary 
Committee of the House of Representatives in connection with its study of the antitrust 
laws. Jannary 16, 1956, p. 55. 

3 Official verbatim transcript of hearings before special subcommittee of the Judiciary 
Committee of the House of Representatives in connection with its study of the antitrust 
laws, January 16, 1956, p. 44. 
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The 90-day premerger requirement, we believe, will by itself spoil few business 
mergers. On the one hand, mechanics of consummation for most mergers, and 
certainly the largest, require at least 90 days between a preliminary decision to 
merge and an acquisition’s fruition. On the other hand, 90 days should provide 
opportunity for enforcement agencies to elicit in most instances whatever infor- 
mation is required to determine future action. 

Finally, the Keating proposal rejects the provision in the Patman bill that the 
filing of any proceeding by the Federal Trade Commission or any United States 
attorney “shall operate to bar the consummation of the proposed acquisition, 
merger, or consolidation pending the final adjudication of the issues raised by 
any such proceeding.” * 

In like fashion, the Keating proposal rejects the Federal Trade Commission 
proposal “that where any corporation required by this section to file a report 
fails to abide by the requirement, the Federal Trade Commission shall, upon a 
showing of a failure to file the required report, be entitled to proceed, without 
more, to issue an order of divestiture under section 11 of this act * * *.” 

Regarding the Patman proposal, our feeling is that no prosecutor can always 
be that sure he is right. By barring consummation pending final adjudication, the 
filing of suit in effect makes a finding of illegality of the merger—at least until 
the issues are finally determined. To our view, this not only does violence to 
traditional concepts of due process, but also eliminates court discretion as to 
the issuance of any preliminary injunction. 

As for the Federal Trade Commission suggestion, we, of course, agree there 
should be some sanction for failure to comply with premerger notification stric- 
tures. On the precise path most suited to this goal, however, this Department 
and the Commission perhaps differ. 

The language of the Commission’s proposal, Judge Gwynne explained, is 
merely “tentative.” This tentative proposal, however, apparently like the Pat- 
man “bar,” equates a failure to notify with a finding of illegality. Indeed, auto- 
matic divestiture would be required. In a sense, then, it goes beyond the Patman 
bill by making mandatory, not only injunction against consummation, but 
complete divestiture. 

The Commission’s staff has informally explained that their tentative draft 
meant only that divestiture would be required until such time as the notification 
requirements were fully met. Even thus construed, however, the Commission’s 
proposal goes beyond the Patman bill. For it would still make failure to comply 
tantamount to a finding of illegality and requires, not merely injunction, but 
divestiture, at least until notification compliance is complete. 

Whichever construction one chooses, the proposal seems impractical and 
unwise. The shuffling back and forth of highly valuable corporate assets and 
stock is at best an arduous task. Moreover, the Patman bill’s “bar” and the 
FTC bill’s “divestiture” are the only remedies the Commission or the Department 
of Justice would have. Even the most miniscule failure to comply permits only 
the remedy of mandatory injunction or complete divestiture. Enforcement 
agencies could not tailor the punishment to fit the act even were we to assume 
the prosecutor should be judge as well. As a result, this aspect of antitrust 
enforcement would be deprived of much-needed flaxibility. 

Against this background, the Keating suggested penalty proposal seems the 
fairest and most effective way to assure full compliance with notification require- 
ments. That proposal builds on provisions now in the Securities Act of 1933° 
and the Agricultural Adjustment Act.° The penalty sought might be tailored to 
the seriousness of any failure to notify. And the possibility of $50,000 recovery 
should deter potential violation. All told, then, I recommend the Keating bill for 
your most serious consideration. 


*Patman bill, H. R. 6748, introduced June 9, 1955, p. 2, lines 22-24. 

515 U. S. C. 77. For the sake of completeness, as well as to point out penalties and 
differences, I set forth that provision in full. Sec. 77x reads as follows: 

“Any person who willfully violates any of the provisions of this subchapter, or the rules 
and regulations promulgated by the Commission under authority thereof, or any persou 
who willfully, in a registration statement filed under this subchapter, makes any untrue 
statement of a material fact or omits to state any material fact required to be stated 
therein or necessary to make the statements therein not misleading, shall upon conviction 
be fined not more than $5,000 or imprisoned not more than 5 years, or both.” 

®In like fashion, the Agricultural Adjustment Act reads, in pertinent part: 

“* * * That such fine shall not exceed $5.000; and notice of such violation shall be 
served upon the tobacco warehouseman or dealer by mailing the same to him by registered 
mail or by posting the same at any established place of business operated by him, or both.” 
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Mr. Rocers. The next witness is Dr. S. Chesterfield Oppenheim, pro- 
fessor of law at the University of Michigan. 


STATEMENT OF S. CHESTERFIELD OPPENHEIM, PROFESSOR OF 
LAW, UNIVERSITY OF MICHIGAN 


Dr. OrrenuerM. I am professor of law at the University of Michi- 
gan. I received the A. B. and A. M. degrees from Columbia Uni- 
versity. While teaching economics at the University of Michigan, I 
received the doctor of law and doctor of juridicial science degrees 
from the University of Michigan Law School. 

From 1927 to 1952 I taught at the George Washington University 
Law School in Washington, D. C. I am a member of the bars of 
Michigan and the District of Columbia, and of the New York State 
and Federal Bar Associations. I have served in various capacities 
in connection with Federal Government projects. In 1934 I was Special 
Legal Consultant to the National Recovery Administration. From 
1938 to 1940 I served as chairman of the Advisory Council of the 
Marketing Laws Survey, a Federal Government research project for 
the compilation, review and analysis of State laws affecting trade 
regulation. From July 1953 to March 31, 1955, I was coc chairman 
of the Attorney General’s National Committee to Study the Antitrust 
Laws. 

In addition to teaching law, my activities have included participa- 
tion in the work of bar association committees. I have been a mem- 
ber of the Federal Trade Commission Committee of the New York 
State Bar Association’s Section of Antitrust Law, chairman of the 
Federal Trade Commission Committee of the American Bar Associa- 
tion’s Section of Antitrust Law and presently I am chairman of the 
Clayton Act Committee of that same section. 

Mr. Ma.etrz. Are you speaking for that committee / 

Dr. OprenHEIM. | explain that in what I am about to say. 

It is a privilege to respond to the invitation of the chairman of the 
Committee on the Judiciary to state my views concerning various bills 
dealing with the corporate merger problem and especially H. R. 7229 
(Celler bill) and H. R. 6748 (Patman bill) to which this subcommit- 
tee has especially directed my attention. I have been requested to pre- 
pare a brief statement on these bills, but beyond that I shall be glad to 
give you my best judgment in answering any questions this committee 
may address to me on other proposals regarding corporate mergers. 

My understanding was that I would be asked particularly to com- 
ment on H. R. 7229, Mr. Celler’s bill, and H. R. 6748, Mr. Patman’s 
bill. 

I may say I have neither seen Mr. Keating’s bill nor have I had an 
opportunity to examine the new Celler bill, but I should be glad to give 
vou my best judgment on any matters that you may see fit to address 
to me. 

Iam appearing here in my individual capacity and not as a represen- 
tative of the American Bar Association Section of Antitrust Law or 
the Clayton Act Committee of the section, of which I am chairman. 

In explaining my views, however. I am reinforced and reassured by 
the fact that they are in large part supported by the viewpoints of 
the individual members of the Clayton Act Committee. In my ca- 
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pacity as chairman of that committee, I polled its membership on a 
number of pending legislative proposals for amendment of various 
sections of the Clayton Act. 

This included ascertainment of the views of the committee on H. R. 
7229 and H. R. 6748. In the statement which follows I am reflect- 
ing the position on the members of the committee with respect to those 
bills based upon the expressed views of 27 members of the committee 
which consists of 33 members. The other six members either did not 
participate or did not communicate their reactions in time to in- 
corporate them in the report of the committee which later was submit- 
ted to the chairman of the section. 

Unless otherwise indicated, it should be understood that my analysis 
and conclusions coincide with the majority position of the committee as 
set forth in this statement. 

In order to avoid any misunderstanding, I emphasize at the time 
of the preparation of this statement, this committee report had not 
yet been acted on by the council of the American Bar Association 
section of antitrust law, or the section itself, or the house of delegates 
of the association. It therefore represents at this juncture only the 
thinking of the individual members of that committee and under no 
circumstances is to be regarded as the action or viewpoint of the 
American Bar Association or the section. 

In this connection, you may be interested to know that I am informed 
that the chairman of the section of antitrust law expects to request 
that the house of delegates at its forthcoming meetings on Febru- 
ary 20 and 21 take a position on the principles involved in these and 
other legislative proposals in the antitrust field. 

First, I comment on 7229, which was the only bill I had. Up to 
now it was the only bill that Mr. Celler introduced on this matter 
with respect to the injunctive power of the commission to restrain 
the consummation of a merger. 

It will be gratifying to the chairman of this committee to know that 
26 of the 27 members of our Clayton Act committee voted to approve 
the provision in H. R. 7220 expressly authorizing the Federal Trade 
Commission to institute court proc eeciings to enjoin mergers prohibited 
by section 7 immediately upon issuance of a Commission complaint. 
I concurred in this recommendation which I believe is necessary to 
enable the Commission to discharge properly its enforcement responsi- 
bilities over mergers. 

The reasoning ‘of the members of the committee stresses that under 
the existing section 11 of the Clayton Act, the Commission may take 
remedial action only after completion of an administrative proceeding 
adjudicating the merger illegal under section 7. Yet the Department 
of Justice—and even private parties as in the Hamilton Watch Com- 
pany v. Benrus Watch Company (11 F. Supp. 307 (D. Conn. 1953), 
aff'd 206 F. 2d 738 (2d Cir. 1953) )—may petition a Federal district 
court to enjoin the consummation of a reasonably probable illegal 
merger in order to avert “irreparable injury.” The legislative his- 
tory of both old and amended section 7 reveals that Congress contem- 
plated coordinate enforcement by the Federal Trade Commission and 
the Department of Justice. Our committee saw no objection in either 
logic or policy to granting the commission coextensive authority to 
invoke the injunctive powers of a district court upon an appropriate 
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showing of necessity. Otherwise the Commission would be denied 
authority to resort to the court directly and would be placed in the 
position of being compelled indirectly to urge the Attorney General to 
file the petition. 

Mr. Maerz. Mr. Celler’s bill, H. R. 7229, would preclude the Com- 
mission from seeking a preliminary injunction until after a complaint 
has been issued. The Chairman now believes that the Commission 
should be empowered to seek this preliminary injunction before com- 
plaint is filed on the basis that the Commission does not have juris- 
diction to file a complaint until the merger actually occurs. 

What would your position be with respect to this modification which 
Mr. Celler is thinking about ? 

Dr. Orprennetm. As I understand it, if the Commission issues a 
complaint, it would have a basis for applying to a court of equity to 
enjoin the consummation. We are in accord on that. 

Mr. Maerz. The Commission has no authority to act, to move 
against a merger until the merger is completed. 

Dr. Orrennetm. As the law now stands. 

Mr. Materz. Yes. 

Mr. Celler is thinking of modifying his bill to give the Commission 
jurisdiction to seek a preliminary injunction prior to the filing of the 
complaint. 

My question is: What view do you have of this proposed modifica- 
tion of H. R. 7229? 

Dr. Orprennerm. Offhand I think as H. R. 7229 now reads, it is 
perhaps preferable because, if the Commission gets to the point w oe 
it is prepared to act in a formal complaint, then we can assume that 
it has made the necessary inquiry to ascertain whether there is a 
reasonable probability that the mer ger is illeg: ul, and the very fact that 
it, petitions the court of equity to restrain it at that j juncture indicates 
that it must be prepared to make an appropriate showing of that 
probability. 

Mr. Materz. The point is that the Commission now cannot file a 
complaint until after the merger is consummated. 

Dr. OprpenHEm™. I understand that, yes. 

Mr. Maerz. That being the case, it would riot be too helpful to the 
Commission to get authority to seek a preliminary injunction restrain- 
ing the consummation of a merger if it cannot act until after the 
merger has already been completed. 

Dr. OprenuetmM. I recognize that. 

As I say, I believe in giving the Commission full authority to act 
prior to consummation. 

Mr. Materz. Prior to the filing of the complaint / 

Dr. OrprennEm™. Prior to consummation. But what I was saying 
is that even in a situation of that sort, if the Commission acts prior 
to consummation on the basis of an issued complaint, then, as I say, 
it is in a better position to make a showing to the court that it is 
necessary to restrain its consummation, because I recognize that in all 
cases where the merger is actually consummated, we have the well- 
known unscrambling problem. 

Mr. Maerz. You have no objection to that modification ? 

Dr. OpreNnnetm™. I wouldn’t have any strong objection to it as long 
as I would be assured that the Commission had ; gone to the point where 
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it knew enough to seek to restrain the merger on an appropriate 
showing of necessity. 

This committee may be interested in knowing that the single dis- 
senter opposed H. R. 7229 on two grounds. First, that it would 
unnecessarily result in double litigation on Commission complaints 
since the issuance of a Commission complaint is made a condition 
precedent to a petition to the court for an injunction. 

That, interestingly enough, may bear on what you asked me, Mr. 
Maletz. That might cure that kind of an objection, as a matter 
of fact. 

Second, that the provision would tend to put the Commission in 
the role of an advocate before the court in possible conflict with the 
concept that the Commission should be impartial in the administrative 
proceeding dealing with the same subject matter. 

Again, interestingly enough, I can see now that if the Commission 
‘an seek to enjoin prior to consummation without issuance of a com- 
plaint, it may even be said to be more in the position of just having 
reason to believe and having made enough inquiry to give it reason 
to believe that the merger is not lawful. 

Mr. Materz. I believe under section 13 of the Federal Trade Com- 
mission Act, the Commission can seek a preliminary injunction where 
false advertising of foods and drugs are involved, if the Commission 
“an make a showing that the public would be misled. 

Is that your understanding? 

Dr. Oprennerm. I would have to add to that, where the Commission 
makes a showing that it would be dangerous to health. It is stronger 
than mere false advertising. That was a special provision added in 
1938, and I think a very appropriate one, in order to give the Com- 
mission injunctive relief where the advertising of the food, drug, 
or cosmetic would endanger seriously the public health or result in 
irreparable financial injury to the public. 

Mr. Marerz. Therefore the concept of H. R. 7229 is not a novel one, 
is it? 

Dr. Oppenuetm™. I wonder if the two situations are really the same, 
because the other is on the theory that there is an imminent and 
dangerous threat to public safety and health, whereas in dealing with 
the economic effects of a merger, I don’t know whether all would 
agree that it has the same degree of peril to the economy as the food, 
cosmetic, or drug would have to the health of the public. 

Mr. Maerz. We have a counterpart situation to some extent. 

Dr. Oprpenuet™. I think it is a stronger position to take in the case 
of the food and drug provision. 

Our committee did not specifically comment upon two other 
amendatory aspects of H. R. 7229. One is the proposal requiring 
the Commission to serve upon the Attorney General a copy of its 
complaint, which I think is perfectly all right, and giving the Attorney 
General the right to intervene in the ensuing proceedings before 
the Commission. 

On the understanding that this was a new feature in H. R. 7229, 
it seems to me while this has the apparent laudable purpose of insur- 
ing greater consistency in the apnlication of the law in the area where 
these two agencies have dual enforcement responsibilities, there may 
be objections that it would introduce into a public forum disagree- 
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ment perhaps between the Department of Justice’s position and the 
Federal Trade Commission’s position, which I think we all know 
has happened, and may happen again. 

For example, I was thinking at the moment of the famous Standard 
of Indiana case under section 2 of the Clayton Act—the Robinson- 
Patman Act—involving the question whether the meeting of an 
equally low competitive price in good faith is an absolute defense. 
I recall that at that time Mr. Bergson, who was head of the Antitrust 
Division, publicly stated that the Department did not agree with the 
Commission’s position, which was that it was not an absolute defense, 
but only a procedural matter and if the Commission proved injury 
to competition, the defense would not be available. 

There is an illustration, because section 11 does apply to a section 2 
proceeding, of a public airing of the difference between the Federal 
Trade Commission and the Department of Justice. 

My feeling is, if there is adequate and effective liaison between 
the 2 agencies prior to the issuance of a formal complaint, we would 
have, as the Supreme Court indicated, in the United States Alkali 
Export Association case (325 U. S. 196 at 209 (1945)), that when 
remedies against activity detrimental to competition are vested in 2 
Government agencies, “efficient cooperation” between them is the de- 
sired goal of this dual enforcement. 

Mr. Maerz. May I interrupt you for just a moment ? 

Dr. OprenuerM. Yes. 

Mr. Matetz. Section 11 of the Clayton Act now gives the Attorney 
General the right to intervene in merger cases pending before the 
Federal Trade Commission. You are familiar with that, are you not? 

Dr. Orrennetm. Yes. I simply have to recast this and say that 
instead of suggesting it as an objectionable feature in H. R. 7229, it 
does throw up the problem in the present section 11. I think I was 
in error there in conveying the impression here that that was an en- 
tirely new provision in H. R. 7229. 

Mr. Matetz. Section 11 specifically gives the Attorney General 
the right to intervene and appear in proceedings brought under sec- 
tion 2, section 3, section 7, and section 8 of the Clayton Act. 

Dr. OppenneEmm. That is right. 

Mr. Maerz. That being the case, I take it you would urge amend- 
ment of section 11 of the Clayton Act to prohibit the Attorney General 
from having the right to intervene in merger cases pending before 
the Federal Trade Commission ? 

Dr. Orprennerm. I wouldn’t want to go that far. I was thinking 
of it rather in terms of a viewpoint which I entertain of approaching 
these problems of related or concurrent jurisdiction of the Department 
of Justice and the Federal Trade Commission from the standpoint of 
effective liaison with effective precomplaint cooperation between the 
two agencies. 

In fact, my thought in this is to save the Government from embar- 
rassment that results from what I think some of us still recognize as 
an unsatisfactory split jurisdiction. In some respects this may be 
undesirable, but so long as we have it, then it seems to me from the 
standpoint of the public interest and the confidence in the work of 
the agencies, it shouldn’t be a matter of encouraging competitive 
rivalry between the agencies, but having all of the mechanisms and 
procedures for liaison between them that perhaps the Attorney Gen- 
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eral’s National Committee To Study the Antitrust Laws has set forth 
in an adequate way. 

We did recommend in that report the implementation’ and 
strengthening of these liaison procedures. My thought here was 
that the intervention idea, while laudable in its purpose, could actu- 
ally, if it were given further thought, be said to introduce this possi- 
bility of divergent agency views which may otherwise be resolved by 
precomplaint cooperation. 

Personally, it was very pleasing to me that the interim report of 
this Antitrust Subcommittee so strongly supported such effective 
liaison, and I call attention to that in my formal statement. I call 
attention, first, to the fact that the Attorney General’s National Com- 
mittee To Study the Antitrust Laws report does recommend extension 
to all proceedings and rulings of the present procedure, whereby the 
Antitrust Division and the Commission notify each other by exchange 
of cards before initiating an investigation or other actions prior to 
issuance of a formal complaint. 

The reason I don’t put too strongly the objection to the right of the 
Attorney General to intervene is indicated perhaps, by the fact that 
if it were a Clayton Act section 3 case the Department of Justice, as 
it has informed us, has brought only one case solely under section 3. 
For example, the Standard Station case was a combined Clayton Act 
section 3 and Sherman Act case. The Department of Justice recog- 
nized that the Commission procedures are better adapted to the en- 
forcement of the Robinson-Patman Act. 

There may be cases where the intervention of the Attorney General 
might not have some of the effects that I mentioned here. If the 
Department of Justice wanted to make some representations regarding 
a Robinson-Patman case which had a criminal aspect, that might be 
an appropriate case for its intervention. By and large, intervention 
of the Attorney General in a Commission proceeding might confuse 
rather than clarify. 

Mr. Marerz. My point is that this intervention doctrine is indeed 
embedded in law already, and that 7229 doesn’t change the situation ? 

Dr. Oprennerm. I think that is true. 

I think, as I say, that the only purpose I could serve here is to 
suggest that perhaps further thought might be given to this problem 
of concurrent jurisdiction of the two agencies and this would be 
illustrative of the kind of problem that arises when you have such 
concurrent jurisdiction. 

Mr. Scorr. Mr. Oppenheim, may I interrupt, because we have a 
session coming up. 

I notice on page 10 of your statement, with reference to the Patman 
bill, I gather you agree with what Judge Barnes has said in connec- 
tion with the blanket provision there which covers the acquisition of 
total assets. I notice you seem to say the same thing, that that would 
seem to cover the acquisition of any kind of assets, such as an IBM 
machine and automobile, if the acquiring corporation is large enough. 

Dr. Orrennerm. That is correct. I think it is subject to that 
interpretation. 

Mr. Scorr. I just wanted to see if we had unanimity on that one. 

Dr. Oprenunermm. That is right, sir. 

The majority of this subcommittee approved the purposes of the 
merger clearance programs of the two agencies, and has served notice 
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that the subcommittee will give further consideration to the questions 
presented and the possibility of recommending legislation to give 
statutory sanction to merger clearance letters. 

In my formal statement I quote from the interim report of this 
subcommittee; I think, again, this may be of some help. I hope it 
will be. 

In pointing out that the position taken by the majority of this 
subcommittee seems to me to be quite consistent——— 

Mr. Maerz. That is not the majority position. It is the unanimous 
position of the subcommittee. 

Dr. OprenHerM. Then it enforces my point. 

Mr. Materz. There was just a partial dissent. 

Dr. Oprenuerm. That position of the Antitrust Subcommittee, 
which I am glad to hear was unanimous, might make it more con- 
sistent, as I indicated here, to work toward the greatest degree and 
the maximum coordination of the procedures of the Federal Trade 
Commission and the Antitrust Division, with the hope of bringing 
to bear the expertise of the Commission in the special areas where 
there are special advantages in the administrative process and work- 
ing toward this goal of having a rather consistent approach by both 
agencies. 

There is another feature in H. R. 7229 that merits some comment. 
That is, in addition to divestiture of stock or assets or getting rid of 
directors chosen contrary to law, the Commission, under Clayton 
Act, section 11, would be given authority to— 


take such other or additional steps as are necessary to restore competition. 


I think the latter is really a Sherman Act approach, generally speak- 
ing. It is one that is well understood in connection with Sherman 
Act violations, and all of us know that the Federal Trade Commission 
does not have authority with respect to remedies such as divestiture, 
dissolution, divorcement, and other remedies, except in the merger 
case where section 11 gives the specific authority with respect to 
divestiture. 

If the law is to be amended to give the Federal Trade Commission 
this further authority to take additional steps necessary to restore 
competition, while that phase strengthens antitrust enforcement, in 
this instance, it is just a tangential way of introducing into an entirely 
different context the larger problem of whether the FTC remedies 
should be limited to cease-and-desist orders and, in merger cases, 
divestiture of assets and stocks, when it has been found that they 
have been illegally acquired. 

So while I am not voicing any opinion on the overall purposes of 
broader Commission remedies, I say it sort of blurs the specific pur- 
pose of H. R. 7229. It is a problem that ought not to be introduced 
in this indirect way. Therefore I would suggest, as I indicated at 
the close of these comments on H. R. 7229, that aside from these fea- 
tures I have just mentioned, I believe that H. R. 7229 is a bill which 
has every prospect of quick enactment. 

It seems to me that the bill’s logic and policy lead in the direction 
of support, if it is limited to filling in the gap which now exists. The 
Federal Trade Commission should be able to enjoin, prior to consum- 
mation, a merger which it has reason to believe, based on a reasonable 
probability, may substantially lessen competition. It should have the 
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authority to ask the Court to restrain that merger prior to its con- 
summation and get all of the benefits of a step which will prevent 
this problem of unscrambling the effects of a completed merger. 

I just glanced at H. R. 8332, and I must say that I rather regret 
that Mr. Celler has veered away from this other approach, which I 
think is preferable, and introduced into H. R. 8332 other features 
which will have to be discussed separately, I take it. 

Mr. Materz. Let me say this: that Mr. Celler envisages 8332 as a 
corollary to 7229, and in no manner or means a substitution for 7229. 
In other words, it was his purpose in introducing 8332 to provide a 
premerger notification mechanism which would be coupled with the 
principle of 7229. 

Dr. Oprenniemm. I see. It could be supplemental. 

In saying what I did, I had, prior to my appearance here, the idea 
that Mr. Celler preferred to stop with the injunction, giving the in- 
junction power and including bank mergers, as his other bill H. R. 
5948 provides, and I didn’t realize that he had contemplated this sup- 
plemental type of bill. 

Mr. Maerz. I might add also that the Federal Trade Commission’s 
position is this: that it is necessary to have a premerger notification 
provision coupled with a provision authorizing the Federal Trade 
Commission to seek a preliminary injunction against the consumma- 
tion of a merger. The two go hand in glove with each other. 

Dr. OprenHeEIM. That is very clear, that there is a tendency to cou- 
ple a mandatory premerger notification with something else 

Mr. Materz. That is correct. 

Dr. OprpenHeEtM (continuing). To give it life. It might be sterile 
in itself. 

Now, as to H. R. 6748, my comments are limited to the following 
two proposals in H. R. 6748. One is the premerger notification pro- 
vision barring any merger involving parties with a net worth of over 
$1 million until notification of the Attorney General and the Federal 
Trade Commission, and until these agencies “have been furnished 
with all pertinent and relevant information concerning the proposed 
acquisition, merger, or consolidation” upon request within 30 days 
after notification. 

Mr. Maerz. May I stop you right there. The principle embodied 
in Mr. Patman’s bill, the principle you have just read, has been rec- 
ommended rather strongly by Judge Barnes this morning, except that 
he would prefer a higher figure than $1 million. It has been recom- 
mended also by the Federal Trade Commission. 

What is your position on the desirability on premerger notification ? 

Dr. Orrenneim. My statement shows that I am opposed to it, but 
I do want to make it plain that if the issue were confined solely to 
premerger notification and if it could be shown that this was not 
coupled with something else or could have fruitful effects in and of 
itself, I wouldn’t speak with such a deep sense of conviction against 
the notification requirements as I do when it is so coupled. 

I still oppose it, Mr. Maletz, for the more basic reason, which I 
haven’t heard discussed so much, and that is that this kind of a provi- 
sion introduces into American jurisprudence in the economic sphere 
of private enterprise, involving purely private types of business, which 
we will assume do not fall within the classification of a public utility 
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or even the regulated industries, a departure from traditional Ameri- 
can jurisprudence, namely, that it calls upon private management to 
report to the Government, and clear, as it were, with the Government. 

Mr. Materz. To clear, did you say, 

Dr. OprenuHeErM. I think it means that, in my mind, that it makes 
a mandate out of reporting to the Government a managerial and 
policy decision of a purely private business rather than allowing that 
private business to commit itself to the forums of adjudication now 
provided. 

In other words, I am saying that the more traditional process we 
are accustomed to in that area is provided for in the other bills of 
Mr. Celler. The alternatives are there. If I thought the Govern- 
ment was actually hamstrung I would be the last to complain about 
something to undo that. 

I am taking the position here, as my statement further will show, 
that Congressman Celler’s H. R. 7229 and extending coverage of the 
merger provisions to bank mergers, which I also heartily approve, 
H. R. 5948, coupled with this Antitrust Subcommittee’s prospect at 
least that definite legislative legal status can be given to voluntary 
procedure by making clearance letters mean more than they do, pro- 
vide a package of steps which combined with the Celler-Kefauver 
Act itself, leaving aside for the moment the debate as to how it is to 
be interpreted, fits into our American way of approaching this merger 
problem and therefore I see a prospect of quick enactment of such 
additional legislation. 

Mr. Materz. You heard Judge Barnes testify this morning, did 
you not ? 

Dr. OppennErM. Yes. 

Mr. Materz. I take it your position is diametrically opposed to his. 

Dr. OprpennueErM. It is painful for me ever to disagree with Judge 
Barnes in the antitrust field, because it has been my happy experience 
over the past 2 years to find that we are 99 percent in agreement on 
the basic approaches. I think we both have been able to see eye to 
eye on the antitrust philosophy as a whole, but I must differ with 
the Department of Justice’s position on that. 

Mr. Matetrz. And the Federal Trade Commission’s position on 
that ? 

Dr. Orrennermm. Yes. Only for two reasons: First, if it were a 
mandatory premerger notification in and of itself, I still think that 
does represent an intrusion into private managerial activity which 
holds up the consummation of a merger for a possibly greatly pro- 
tracted period. 

Mr. Maerz. Ninety days. 

Dr. Orprenuerm. Yes, and longer. I could explain the advantages 
of notification. I could say, as I sincerely believe, that I want the 
Government to have effective tools of enforcement, so that the dif- 
ference isn’t on the enforcement side. I believe that if the Govern- 
ment is hampered, we should do all we can to implement it. 

Mr. Maerz. Isn’t Judge Barnes in a better position to ascertain— 
and the Federal Trade Commission—aren’t they in a better position 
to ascertain whether the Government is actually hampered by reason 
of the fact that there is presently no premerger notification provision 
in the law than a person who is not familiar with the day-to-day ad- 
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ministrative problems of the Justice Department and the Federal 
Trade Commission ? 

Dr. Orrenuem. I certainly defer to the experience and judgment 
of the agencies in that respect, but I suggest that I am not wholly 
unfamiliar with what does take place in that respect and some of the 
ways of Government, and my opinion, I hope, is based on some back- 
ground and knowledge of what does transpire. But my point on that, 
Mr. Maletz, is as I say, that the Government has difficulties in enforce- 
ment 1n various areas of antitrust which could also be very easily 
cured by having mandatory requirements about telling Government 
what business plans are being laid, and to which I object. 

Let me cite an example, which I merely cite without any inference 
as to the merits of the matter, namely, the Du Pont-General Motors- 
United States Rubber case which is now pending. I use that only 
as an illustration to bring out this point that, of course, it would have 
been much easier for the Government and would have expedited en- 
forcement if those corporations came to the Department of Justice and 
said, “Here is what we are planning to do. If we go ahead it will be 
difficult to unscramble all of the effects of this; therefore, we are 
telling you in advance.” 

But suppose they were required to do that. Then I would say we 
are dealing here with one facet of antitrust enforcement, the merger 
type of case. While it does have a concreteness in that you are able 
to report about a specific transaction, generically it is no different than 
a good many other types of cases where I know government could 
be helped if industry came forward and in advance laid before it all 
of the relevant and pertinent information. 

So my concern is not so much about the notification idea, for ex- 
ample, if it is voluntarily given. I myself would hope that numerous 
corporations, where pending mergers involve great significance, would 
voluntarily inform the Government and would perhaps almost wel- 
come the idea that once the Government is informed of the pending 
merger of great significance, it would therefore give it priority in the 
investigatory process, and maybe get to the point where it can quickly 
ask for an injunction to restrain its consummation. 

Again, I feel that the voluntary clearance procedures would be very 
helpful if the clearance letters had a legal status. 

I have had a very dubious view of advisory opinions and advance 
clearances, because I think it puts a great burden on the Government 
in the first place to be sure as to what it is approving. But if this Anti- 
trust Subcommittee were ever to give those letters a definite legal 
status. I can see how on balance, in a Bethlehem- Youngstown case, for 
example, where they did go down to the Department of Justice, they 
would be stimulated and very much more incentive would be present 
to seek a clearance letter, or to have it refused, so the Government can 
test it out in an injunction proceeding prior to consummation. 

So my point is that this is part of the larger problem of Govern- 
ment investigatory powers in the administration and enforcement of 
the antitrust laws. I heartily agree with Judge Barnes that here 1s 
a situation where the Department of Justice needs what was recom- 
mended by the Attorney General’s National Committee To Study the 
Antitrust Laws, namely, the civil investigative demand. 

For example, now the Federal Trade Commission is in a much more 
effective position because it has the subpena power prior to the issuance 
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of the complaint. In the case of the Department of Justice before 
complaint it doesn’t now have adequate investigatory power. 

As I say, this indicates that my feeling is not in any way an opposi- 
tion to strengthening the Government’s investigatory hand, I think 
the civil investigative demand recommended by the Attorney General’s 
Committee would do it. 

Once investigation gets into the law as a mandate, the surface ap- 
pearance of reasonable and plausible grounds for it, which I first 
shared, my first reaction was, why should anyone object to a pre- 
merger mandatory notification in the case of the very big mergers? I 
don’t think intrinsically there should be any reason for industry to 
say that this should not be known, because it will be known anyway. 
L feel that because it is published in the trade press, it signals the 
Government whether in the scale of values it should give investigation 
of the particular merger priority, and I join again with this subeom- 
mittee in the idea expressed in its interim report that the real cure 
for some of this is in greater appropriations and more staff. 

I know you have just said that perhaps I don’t know as much as any- 
one in Government might about this problem, but I am ver y conscious 
of the fact that a corporal’s guard of government officials is now being 
assigned to merger work at both agencies because they simply do not 
have enough funds and staff. 

I say in my formal statement that I think Judge Barnes and former 
Chairman Howrey and the present Chairman Gwynne, have really 
made a good faith, and I think a competent effort, to enforce section 
7 in the face of these difficulties, insufficient funds and consequent in- 
udequacies in the number of staff lawyers and economists assigned to 
the task of enforcing the merger law. 

Another thing I ‘think is evident, if we are going to have a pre- 
merger mandatory notification, and I say that “I think that is con- 
trary to the traditional process, in the alternatives that now exist 
notification is going to be sterile unless there can be some way of cash- 
ing in, as it were, on the fruits of those merger notifications. 

In other words, as I say, while I have only words of praise and 
approval for Judge Barnes’ efforts to enforce the Clayton Act with 
the funds and staff he has in hand, I believe that if you get too wide- 
spread effects on the mandatory premerger notification, the Govern- 
ment is not going to be able to keep up with its task. 

I point that out. I agree with Judge Barnes that in 90 days, if 
the Government gives priority to the ‘well-known mer ger, and that 
is the one that is apt to find its way into the press, the highly signifi- 
cant one, even before consummation, the Government can speed up 
investigation, although I cannot consciously deny that a good many 
might be missed. That is the thing I am troubled about. 

I wish industry would recognize that for the highly significant 
mergers it ought to be a good ‘thing voluntarily to say, “Let’s face 
up to the testing of this. “We have to proceed at our peril anyway. 
Let’s tell the Government about this, and let them investigate this in 
their own way, and if they want to challenge this in an injunct ve pro- 
seeding, fine. If we want a clearance letter, let’s ask for it. If it is 
going to be given legal status. we will be more willing to ask for it.’ 

That cures the great difficulties we introduced into the law with 
the premerger notification, it seems to me. 
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In addition to that, it doesn’t stop with premerger notification. 
I won’t make much point about the $1 million figure. I believe 
Mr. Keating’s bill is far preferable if we are going to have a bill. 
Any bill would be far preferable if it had a $10 million figure. 

I think this Antitrust Subcommittee and others have pointed out 
that the Federal Trade Commission report on corporate mergers 
and acquisitions indicated that more than half do involve $10 million 
or over. It is a good figure based upon some realistic bases. 

Apart from that, in answer to Congressman Scott’s question, H. R. 
6748, as now written, could include transactions such as the purchase 
of commodities or industrial equipment, manufactured or sold in 
the ordinary course of trade. Also Government would have this 
roving authority under the generalities of the language “pertinent 
and relevant information.” That too troubles me, because it does 
not even purport to screen, as it were, and select the information 
desired. I notice that Mr. Celler’s bill, H. R. 8332, which I haven’t 
studied, at least does contemplate that there would be some selectivity 
and a discriminating judgment as to what to ask, rather than make 
it generally all “relevant and pertinent information.” This could 
itself mean that after the notification is given, thirty days elapses, 
and on the 30th day the Commission says, “Give us all the relevant 
and pertinent information,” and another 60 days may elapse before 
it can be supplied, because even if the corporation has gone through 
all the iecadiiee of getting stockholders’ assents and all the detailed 
work done, everyone in this room knows, if you are making a pres- 
entation to a Government agency, even with all the information 
you have, you still have to assemble it, and prepare it with copies and 
everything else, and that might take another 30 days. 

Then you have 60 days on top of that for the Federal Trade Com- 
mission or Justice to decide whether or not to institute a complaint. 
Then, of all things, when that happens, it is a bar to consummation 
until final adjudication. Final adjudication can mean until it gets 
to the Supreme Court, and it is finally adjudicated, and that could 
means some years. 

So how could a corporation as a practical matter—and I think 
despite the fact that I am cloaked with the title of professor of law, 
some of us in the academic world are not innocent entirely of what 
takes place in the business world—how can a corporation as a practical 
matter say to its stockholders, “We want to have a merger. We want 
to acquire a certain company. We have taken 6 months to work it out. 
Now we have a bill which if enacted means that we cannot tell you 
whether this merger will be able to be consummated within the next 
6 months or a vear. It might take 3 or 4, or 5 years. We don’t know. 
Then at the end of that road it might be adjudicated illegal.” 

As a practical matter today, after all, the corporation ean say, 
“We will go ahead in our traditional private enterprise way. We 
will take our calculated risk. We have these Government agencies 
to decide.” 

The corporation can also say, “We are not hostile to the Govern- 
ment. The Government might question it. We have independent 
agencies. We have the free courts. We will take our chances. At 
least we will go ahead.” 

I am confronted with the strong refutation that it is hard to un- 
scramble what has been done. I cannot dodge that. I suggest a great 
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deal of antitrust is that way. All of the big cases that the Depart- 
ment of Justice institutes under the Sherman Act, for example, involve 
greatly entrenched situations and positions of companies that have 
gone ahead with inumerable types of plans, involving patents or not, 
where too the unscrambling process is difficult. It isn’t any different. 
What difference does it make if we have a pending case against the 
big corporation involving the charge that it is monopolizing under 
section 2? Let’s take United Shoe Machinery as an example, because 
that is a public record. It was found to be in violation of section 2 
of the Sherman Act. The district court found that United Shoe pro- 
duced certain economic consequences and had become entrenched in 
certain ways. The Supreme Court finally, affirmed the district court 
in a per curiam opinon. The United Shoe Machinery Co. was found 
to be entrenched in certain positions where they should not have been 
entrenched. 

Mr. Maerz. I am a little bit confused by your last argument, for 
this reason: On the one hand, you object to premerger notification on 
the ground that it injects a note of uncertainty. You say that corpo- 
rations proposing to merger don’t know whether the merger will be 
approved by the Department of Justice or by the Federal Trade Com- 
mission although, of course, there is no provision in the bills, we are 
discussing for advance approval. But yet on the other hand, you 
argue that the departments should have the authority to go into court 
and seek a preliminary injunction against the consummation of a 
merger for the reason that it might dispel uncertainty. 

Dr. OprpENHEIMM. May I elaborate on that ? 

Mr. Maerz. Do you see my point ? 

Dr. Orrennemm. Yes. I believe you are pointing to what on the 
surface appears to be an inconsistent position. 

Mr. Maerz. That is right. 

Dr. OrrenneIM. But I shall try to show it is not. I did say in my 
revious comments that I believe in this calculated-risk approach of 
usiness, which I think is inevitable in view of the inherent uncer- 

tainty of antitrust standards generally, except the per se unreasonable 
violations. I say that business has to face that. 

I am talking now about Mr. Patman’s bill H. R. 6748. I am plead- 
ing for those alternative means in H. R. 7229 and H. R. 5948 which 
I think are more in accord with our due process procedural traditions 
and leave in the hands of the business firms the freedom whether to 
take that chance. 

Mr. Materz. You are referring only to the automatic bar provision 
of Representative Patman’s bill? 

Dr. OprenHEIM. My comments go beyond that, but I say usually the 
premerger notification—— 

Mr. Materz. You are speaking of uncertainty in the context of the 
automatic bar provision of Representative Patman’s bill? Do I 
understand you correctly ? 

Dr. Orprenuetm™. No, I don’t stress just the uncertainty. I say that 
there is inherent uncertainty, and I don’t see how it can be removed 
without resorting to automatic per se violation tests even for mergers. 
I recognize that. I am saying with such uncertainty that the Celler 
bill, H. R. 7229, which I was talking about, at least has the virtue, 
without any of the supplemental matters in his new bill, of leaving it 
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to the corporation to decide what risk it wants to take and at least 
other remedies exist. The Justice Department and under H. R. 7229, 
the Federal Trade Commission would have the injunctive remedy. 
I believe they will find out about the very significant mergers in 
advance of consummation in many instances. 

I admit that this premerger notification can fill in the gap where 
they don’t know and where the merger might be significant. But like 
everything else, Congress will decide, of course, on the basis of the 
balance of the factors and here the balance is: Shall we give Govern- 
ment this added weapon of antitrust enforcement, which, as I say, 
I am always ready to look at with a very sympathetic view. Shall we 
do that at the expense of deviating from our long recognized and his- 
toric processes for adjudication? That is all I am saying, and that is 
why I feel opposed to premerger notification with some mental reserva- 
tions almost, because I realize the difficulty of having Government i» 
a position where it has to scrounge around, as it were, to get all this 
information, and where the business world has to face the risk that 
it might not be a legal merger anyway. 

But I say, let’s rely on voluntary processes by strengthening the 
incentives to resort to them, and let’s stick to the traditional processes 
if we don’t see much benefit in new measures that far outweigh the 
burden, I think in this case the burdens and the difficulties would be 
disproportionate to the benefits. They don’t far outweight the bene- 
fits and generally violate a canon of historic American jurisprudence 
in the antitrust field. 

Mr Materz. In other words, your basic objection, if I can epitomize 
your position, is that premerger notification and reporting would con- 
stitute a departure from American jurisprudential experience. Is that 
a fair summary of your position ? 

Dr. OrprenHetm. As a mandatory requirement in all the cases cov- 
ered by the bills for private business which doesn’t come under the 
sphere of regulated industries and doesn’t meet the tests of public 
utilities. 

Mr. Miiuican. Mr. Chairman, I am puzzled in one respect, in that 
you bring this notification procedure under the jurisprudential posi- 
tion. To me it would be much more like informing the Securities 
and Exchange Commission that you were going to issue some stock. 
That has to be done by private corporation, does it not ? 

Dr. Orrennetm. Yes. That exemplifies my position perhaps a little 
better because there I feel you are resorting to something which must 
be done if anything is done, to supply the needed Government regu- 
lation; in other words, to prevent fraud and misrepresentations of 
stock issues to regulate the public offerings and so on, whereas in 
merger cases the alternatives are there. If we were confronted with 
all or nothing here, I might, if I thought it through, say that on bal- 
ance we have to have premerger notification because without it we 
cannot have enforcement really. I don’t feel that way. 

Mr. Miiuican. But in any case. it is true that in many areas private 
corporations do have to furnish the Government with information of 
their intentions as to what they are going to do. 

Dr. Oprennem. That is true. 

Mr. Mixrean. So it is not violating an old American tradition to 
ask them when they are going to take such an important step as acquir- 
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Dr. Oprennem. You notice I pointed out at the beginning that I 
do not speak with such a deep sense of conviction when I speak of 
the premerger notification alone, but having thought it through, I am 
constrained to come to the conclusion I did. My case is helped by the 
fact that the bills in the legislative hopper show that you usually can- 
not stop with that. 

Let me put it this way, that my objections obviously are stronger 
when, as in H. R, 6748, it is coupled with the other features of that 
bill requiring what I consider to be advance Government approval. 
I appreciate and am very gratified that Judge Barnes and, as I under- 
stand it on clarification, Chairman Gwynn, are opposed to that aspect. 
That does reduce the force of my objection to the pure form of pre- 
merger notification. But when you have that, you have penal some- 
thing else to accompany it in order to give it effectuation. It puts 
the Government in a position where its failure to act within a certain 
time may have certain connotations, certain significance, as was said 
this morning. 

It raises questions as to whether the Government can keep up the 
burden which is thrown on it, whether it wouldn’t be overwhelming. 

I don’t want to stress that too much because increased funds, in- 
creased personnel can alleviate that. I don’t think an argument should 
be made along that line unless this subcommittee has indicated a lack 
of interest in increased appropriations. Since it has gone on record 
as favoring that so strongly, perhaps with a selectivity in the ap- 
proach to acquiring information on a priority scale, screening of the 
types of information that would be wanted, that could be an allevia- 
tion, too. 

I must confess, with all candor, if I were reduced just to the posi- 
tion of being opposed to telling your Government what you are doing, 
I am not in as strong a position as where it is coupled with the other 
things. We should ask ourselves why these other forms of regulations 
require the reporting, and we have to ask ourselves what are the al- 
ternatives in the law. My formal statement in this record leads to 
the conclusion that it would be a happy solution to have the two Celler 
bills go through, H. R. 7229 on the Federal Trade Commission and 
H. R. 5948 on the bank mergers, and have this committee give favora- 
ble consideration to giving statutory status to the clearance letters, 
and then on balance, we will have as good a solution as we are likely 
to have. 

Even if you approve the premerger notification, the Government 
won't be in an enviable position because it will still have to sereen 
the most important cases in order to get there first with an injunction 
before it is consummated. It will still have all the burdens that are 
incident to what I stated at the end of my formal statement to the gen- 
eral philosophy of a bill with respect to a merger problem. 

It has been said that the Celler-Kefauver bill is not intended to stop 
all mergers, that there are some mergers with anticompetitive effects 
that make it a threat, so that there is a reasonable probability of a 
substantial lessening of competition or a tendency to create a monoply. 
There are other mergers that it would be fatal to try to stop because 
this subcommittee has never taken the position that the only mode of 
growth of a business should be by internal expansion, and that there 
is prima facie something wrong in trying to expand by acquisition. 
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So whatever you have in these bills, the delusion may be that the 
Government is going to be in a much better position with premerger 
notification. I don’t know whether you can ever give the Federal 
Trade Commission or Justice enough funds to measure up to what 
would be its increased responsibilities if a premerger notification went 
through. 

Certainly, if H. R. 6748 went through, Judge Barnes would have 
many more gray hairs in a short time, even with all the additional 
money and staff he would have, than he has had to bear in the time 
he has been head of the Division, because it does give the Government 
this challenge. 

Here we have given you this bill, given you this extra money, you 
have more staff, why didn’t you stop this merger and why didn’t you 
do this or that? 

Judge Barnes and former Chairman Howrey have said that these 
merger cases are not so simple. The Government has a great deal 
of investigation to do. They have a great deal of evaluation of what 
is gathered to go through before they can be sure that they want 
to challenge a merger, and even in the Bethlehem- Youngstown mer- 
ger, I think the Government was very correct in not hastening too 
much, in waiting until it had an opinion based upon factual data 
before it disapproved that. 

Mr. Miuiean. I don’t think anybody disagrees with the necessity 
for getting the factual data, and that is probably one of the reasons 
for some of these bills. 

Dr. Oprennetm. Yes. It does mean that even with that compulsory 
notification, the Government personnel would be overtaxed. It might 
overtax and overburden the judiciary because of its widespread scope. 

In antitrust, for example, the greatest boon to the Federal Trade 
Commission and Justice Department has been in preserving to them 
a selectivity in determining what suits to institute. That in itself 
has been a great thing. All of us in the antitrust field constantly 
say that Government should make its decision as to when to proceed 
by making the best use of its funds and personnel by being selective. 

There are a lot of things that happen that have anticompetitive 
effects, but Government cannot be in the position of trying to deal 
with antitrust in a perfect way by stopping everything, so it has to 
be selective. 

If you leave the law as it is, I say the formula is the Celler-Kefauver 
amendment of 1950, leaving open the debatable questions of interpre- 
tation, but I submit that the Attorney General’s National Committee’s 
report in chapter 3 on mergers provides a very good approach. In 
fact, I am rather surprised that we weren’t subject to criticism to a 
greater extent from the private bar because, if you look at that chap- 
ter, you will notice that it is a pretty stringent sort of a text, when 
it comes to the monopoly clause. It isn’t wishy-washy. 

We laid down certain criteria for interpreting the tendency to 
monopoly clause which we thought was going to have a severe reac- 
tion. It hasn’t. Yet you will find on page 124 of our report we say 
that Congress intended certain interpretations of that clause, which, 
= read them, are about the best that Congressman Celler would 
ask for. 

For example, we say in one place that this tendency to monopoly 
clause must mean— 
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a condemnation of any merger resulting in an appreciable movement in some 
market toward monopoly power. 


Wesay also that— 


by rejecting the Sherman Act test Congress seems to have intended to hinder 
large companies’ growth by acquisitions, whose cumulative affect is an appre- 
ciable movement to monopoly power. 


Finally we say that— 


this clause should be construed to slow an appreciable growth toward monopoly 
by even relatively minor acquisitions. . 

I realize in reading over the transcript of the hearings before this 
subcommittee on the merger problem that the key question has been 
raised as to whether section 7 in the Celler-Kefauver Act should be 
interpreted in any way which makes quantitative “substantially of 
the commerce affected” a much more potent factor than others believe. 
I am putting that to one side since that is not the purpose of this hear- 
ing, as I understand it. 

I am saying, take the Celler-Kefauver bill, add Congressman 
Celler’s H. R 7229, and H. R. 5948, which I heartily approve, and 
the members of my Clayton Act Committee with one exception 
approve 

Mr. Materz. One disagrees. 

Dr. Oprpennem. Yes; and tighten up the clearance letters by spur- 
ring the industries’ voluntary incentives to come before Justice and 
the Federal Trade Commission, and this Congress could witness the 
enactment of bills that would strengthen the Celler-Kefauver Act and 
its enforcement, leaving open the judicial determinations that must be 
had as to what the words “where the affect may be” and “the tendency 
to monopoly clause” mean. 

H. R. 5948, I don’t think, ought to cause any real opposition. The 
members of the Clayton Act Committee, and I, take the position that 
this ought to be reached through section 7, not through separate bank- 
ing legislation. We are in accord, therefore, with the Federal Trade 
Commission, with the Department of Justice, and apparently with 
what the Comptroller of the Currency and the Federal Deposit Insur- 
ance Corporation in principle approve. 

So we have a very nice prospect. 

In concluding my statement, I think that I am impelled to say that 
behind the premerger notification and advance approval which Mr. 
Patman’s bill would add is a fear of this wave of mergers. 

On that we have a controversy. We have a little controversy as 
tothe facts. What are the facts? 

Assuming that the facts show that there has been a wave of mergers, 
that we have had three in the past, whatever it might be, my feeling 
is that it is more fallacious and dangerous to talk about the dangers 
in a wave of mergers than it is to talk about the merits of a particular 
merger. 

In other words, it is more dangerous to condemn the trend than any 
danger assumed to flow from the trend. There I point to the At- 
torney General’s National Antitrust Committee Report, which em- 
phasizes that mergers are a common form of growth. They may 
lessen, increase, or have no effect on competition. 

It seems to me that this premerger notification, and especially the 
advance approval, assumes that there is great danger in mergers as 
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such. It assumes also that there is some way of freezing the present 
structure of industry by artificial limits on growth. 

It seems to me that freedom of enterprise means freedom to buy 
and to sell, and this includes purchases of stock and assets of corpora- 
tions, and I think that the growth of a business enterprise should not 
be limited to internal growth. Mergers are a customary and normal 
mode of expansion of a business enterprise. 

Small business has an interest in this, too, because many small firms 
are built up with the idea of selling out at a good figure, and then 
using the capital to reinvest in other businesses. 

So if we preserve the market for purchases of small businesses, this 
may be a vital part of the protection of small business. 

Then we know, as the Federal Trade Commission report shows. some 
mergers are small. Some are medium size. Some are large. But the 
question always is: What are the particular economic effects in the 
market, the relevant market, of that merger. Of course, everyone 
knows that a Bethlehem- Youngstown merger is not in the same cate- 
gory as one involving two small companies, but it is still necessary, 
end the Department of Justice has been eminently fair in that respect, 
to look into that, to see if it creates the reasonable probability of a sub- 
stantial lessening of competition or a tendency to create a monopoly. 

So it seems to me that if this Congress were to try to stop mergers, 
as it were, stop this urge to merge, the urge to marry corporately, so 
to speak, then it is going to be faced with a great deal of bad reaction 
from the business companies, not because they are obstructive but be- 
cause they will say to the Congress “How are we going to have an ex- 
panding American economy, an economy of growth, and have a gov- 
ernmental policy based on antipathy to the merger form of expan- 
sion ?” 

I favor the Celler-Kefauver bill, I have never put myself on record 
or said anything at the hearing I appeared before this to indicate the 
contrary. I think it is a sound bill. 

I regret that the chairman of this Committee on Judiciary differed 
with me on my feeling that the legislative history disclosed that it 
was a rule of reason approach that was desired. Since he denies 
that, I must, in deference, recognize that, since he was one of the 
leading proponents of the bill, which carries his name, in part. 

But I say that I wished he had looked at it the other way, and that 
it can be strengthened with these proposals that I have supported 
today. Distinguish between the competitive and the anticompetitive 
effects of a particular merger, and do what the Federal Trade Com- 
mission itself seems to do in this respect. I have been wondering about 
this, because the Federal Trade Commission’s recent report on cor- 
porate mergers and acquisitions certainly sounds like a rule of reason 
all the way through. It is the report of its Bureau of Economics, 
and not really of the Commission as a whole, until the Commission 
adopted it. 

It seems to me that, having sent the report to the Congress with 
that data and rationale, it seems to say the same thing I am saving. 

Mr. Maerz. Let me say that the chairman’s position is this: Where 
a leading concern—and, by the way, this is the position of the entire 
Antitrust Subcommittee ; there is not a majority position or a minority 
position. Where a leading concern acquires a competitor, whose share 
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of the market is substantial, that is enough, and it is not necessary 
to have an elaborate economic inquiry. 

Your position, of course, differs from that; that it is necessary to 
have this so-called rule of reason approach, to have inquiry into all 
the economic factors before a determination can be made, even in this 
type of factual situation. 

Secondly, the chairman’s position is that where concerns which are 
not leading ones merge, it may be necessary to go into economic fac- 
tors, to apply the rule of reason approach. 

I hope that clarifies your thinking in terms of the chairman’s 
position. 

Dr. OprenHErM. Indeed it does. It is a matter of regret to me that 
there is a tendency to exaggerate the difference in view of that. 

When I appeared at the earlier hearing, the transcript will show 
that I tried to point out—and if I didn’t do it successfully, I would 
like to make it clear now—that there is nothing in my theory or in 
the theory of the report of the Attorney General’s Committee that 
would preclude the Federal Trade Commission or the Antitrust Di- 
vision from deciding in a particular case—and I can’t mention any 
one that is now pending, because that would be inappropriate—that 
the acquisition has added such a substantial market share to what 
already existed that the total share after the acquisition is such that 
in the relevant market, geographically and for the product, or 
nationally, if that is the case, this becomes a decisive factor. 

Mr. Maerz. You can point that out in the Attorney General’s 
report. i 

Dr. OprenuerM. I regret that it isn’t understood that if all the 
factors are weighed, that that could become a decisive factor, because 
it could mean that the strength of the remaining competition would 
not be adequate. 

Mr. Maerz. I see the point that you are making now, Professor 
Oppenheim, but my point is that the Attorney General’s Committee 
report did not indicate what you are now saying. In other words, 
nowhere, as I read the Attorney General’s report, is it stated that the 
percentage of the market controlled as a result of the merger could 
be decisive. 

Dr. Oprennem. Mr. Maletz, I think words, as you know, have so 
many different meanings 

Mr. Maerz. That is right. 

Dr. OrreNHEIM (continuing). That it is hard to have two persons 
understand what they mean. 

Mr. Materz. Secondly, your Attorney General’s Committee report— 
and you were cochairman of that committee—subscribed wholeheart- 
edly to the Pillsbury situation. In the Pillsbury situation, you had 
the leading concern in a relevant market acquire a competitor whose 
share of that market was substantial by any test. There the Federal 
Trade Commission insisted upon going into all the relevant economic 
factors. 

So my point is, you may subscribe to this theory, Professor Oppen- 
heim, but you don’t apply it in any case that may come along. 

Dr. OrrenHEmM. We simply endorsed the Pillsbury approach to 
the problem. We did not pass on whether at that stage or eventually 
after the remand, it should or should not be held legal. We just 
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simply said this is the way to ascertain the anticompetitive effects, 
whether they exist or don’t exist, and to what extent. Even in the 
Pillsbury type of case, as I read the Attorney General’s Committee 
report, I don’t see any reason why it can’t be said that once we agree 
that the rationale of the approach is to look at all the factors, and 
after all the factors are looked at, and after the Commission or the 
Justice Department or the court says what will be the ultimate results 
on what competition remains in the market, that it couldn’t be said 
that the thing that has tipped the scales, that swung the decision 
against the merger, was this percentage share; all we fought against 
was the idea that that percentage share should become in and of itself 
a per se factor. 

Mr. Maerz. You have indicated, it seems to me, what the difference 
is. Under your approach, the Commission would have to go into 
all these economic factors. 

Dr. Orrenuem. That is correct. ' 

Mr. Maerz. They would necessarily have to go into these economic 
factors, and it might take them years to complete a merger case. 
Pillsbury has been pending since 1952, and the end is nowhere in sight. 

You would not, as I understand it, say it would be sufficient to 
constitute a violation that a leading concern acquires a competitor 
whose share of the market is substantial. That would not be enough 
for you. You would have to have an inquiry into all economic factors, 
regardless of the fact that such an inquiry would take years and years. 

Dr. OrrenuerM. I believe that is a fair statement. We would 
object to the statement that once we know what the share is and we 
say it is substantial, that ends the case. We would say after the 
inquiry to determine the full market situation, we would see what 
that does to the entire market share. We would take that data and 
look at it in its full context. 

In the Columbia Steel case the Supreme Court said that you should 
look at the relative command of the market in the context of the 
full market. 

You do state it fairly, however. 

Mr. Materz. Then the Attorney General’s Committee would 
recommend this elaborate economic inquiry into every case, regardless 
of the share of the market that is controlled as a result of the merger? 

Dr. Oprennemm. Mr. Maletz, I would like, for the record, to say 
that the Attorney General’s committee report itself stressed the fact 
that we didn’t know how many factors would be relevant in any given 
situation. Your comments would perhaps leave the impression— 
which I know you don’t want to leave—that we look upon the situa- 
tion as requiring a full-scale market inquiry in every case. 

Again, I think that has been exaggerated. There are some cases 
where more or less investigation should be undertaken. 

Mr. Materz. In Pillsbury, what the Commission is now doing 
what the Commission staff is now doing, is making a full scale eco- 
nomic inquiry; isn’t that correct ? 

Dr. Oprpennetmm. That is correct, because I suppose that the Com- 
mission feels that that particular case is on that warrants it. 

Mr. Maerz. Your position is in wholehearted approval of the 
Commission’s rationale of requiring this full-scale market inquiry; 
isn’t it? 
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Dr. Orprenuerm. Because I feel, and so many in the antitrust field 
ugree with me, that we are dealing here with dynamics, and we are 
dealing here with situations where you cannot reduce anything to a 
mechanistic and formula approach. It is just unfortunate. 

At the same time, I think instinctively the man on the street would 
say, if he were told that General Motors was acquiring a small con- 
cern in the automobile field to expand horizontally, “Heavens, the 
Government shouldn’t allow that. GM is so big already.” 

That is an instinctive reaction to a company that is so large that 
you couldn’t conceive of it on a horizontal scale expanding without 
raising eyebrows. 

Mr. Maerz. The chairman’s position, as I stated, is that a rule of 
reason inquiry, an inquiry into economic factors may be entirely ap- 
propriate where smaller concerns in industry merge in order to pro- 
vide more effective competition. 

Dr: Oprenuetm™. Yes. 

Mr. Maerz. That is one situation. I am not talking about that 
kind of situation. I am talking about the Pillsbury kind of a situa- 
tion where the difference between yourself and the chairman, if I may 
say so, is that you would advocate a complete elaborate economic in- 
quiry, and the chairman and the other members of the committee, on 
the other hand, feel that those facts alone would be enough to con- 
stitute a violation. 

Dr. OprenueEtM. Mr. Maletz, I do think, for example, anyone who 
is legally advising corporations would have less thouble, as the Gov- 
ernment itself might have less trouble, in coming to a determination 
of what happens when a No. 1 firm acquires the No. 2 firm, or the No. 
2 firm acquires the No. 3 firm, and so on at the tope of the line. 

There are certain limits in which your judgment reasonably arrived 
at on the basis of reasonable probability would be such, as you would 
say, you’d better not try it on the face of it, because it doesn’t look so 
good. 

Mr. Materz. Even if No. 1 acquires No. 2, under your theory you 
would have to have this full-scale economic inquiry. 

Dr. OrrENHEm™. In such a case, it may not be so difficult to under- 
take that inquiry, because of the position of the acquiring and the 
acquired. You are assuming in all cases this full-scale means a great 
sweeping thing. In certain industries the oligopoly structure itself 
serves notice as to what is happening, and Government is in a position, 
I believe, to get some idea of percentage shares which otherwise are 
unknown, and the companies are not voluntarily giving out that in- 
formation, but it might quickly get to the point where it might say, 
“Oh no, this is a case of a No. 2 acquiring a No. 3, and the industry 
is already an oligopoly structure,” and the Government would be 
pretty confident, maybe, that without too much trouble it could pave 
the way for an injunction suit to restrain it if it hasn’t been already 
consummated. 

Mr. Materz. I am not talking about preliminary injunctive suits, 
T am talking about proceedings before the Commission. 

Dr. OrrENuHEIM. Either one, the proceedings before the Commis- 
sion. The Commission would be pretty confident, perhaps the attor- 
ney in support of the complaint before the hearing examiner could 
be pretty confident that he would make the grade. 
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Mr. Materz. He would be confident that he would make the grade, 
but the defendants would be allowed, even in a situation where No. 1 
takes over No. 2, to introduce all kinds of economic evidence under 
your theory; isn’t that right? 

Dr, Oprennemm. That is right.. Then you seem to think that this 
is something in the way of a nightmare to the agency or to the court, 
because it does have to face that. Actually, in many situations it does 
face that. It does face that situation in a monopoly Sherman Act 
section 2 case. 

I am afraid that implicit is the assumption that this is overwhelming 
on the court or the Commission. I don’t think it is. 

Mr. Materz. Isn’t it almost overwhelming in Pillsbury? 

Dr. Orrennetm. No; I think it is time consuming because you can- 
not circumvent the element of time by shortcuts if we do not want, as 
I say, a formula approach. The TNEC report suggested there might 
be a ceiling. Suppose we say that no company should ever be allowed 
by law to acquire more than 50 percent. There would be a nice easy, 
mechanical, arithmetical approach, but do we want it ? 

Do we want to put a ceiling on growth by saying, “That is all the 
American economy can expand by growth in a particular industry 
with respect to a company’s position” ? 

Tf you had that, of course, it wouldn’t take long to determine 
whether this company’s percentage share by the acquisition would be 
increased beyond 50. I am simply saying that I believe that the con- 
gressional policy in section 7 doesn’t proceed necessarily on that 
theory. 

But in a given case, if a company share does increase to over 50 
percent, I think that that, of course, is substantial. It is very substan- 
tial. It might be dominant. It might be called dominant, although 
we have never really figured out the difference between dominant and 
substantial in all situations. 

But there you would be basing it on a different policy approach. 

I like the Celler-Kefauver statutory standards, but I think that 
the disagreement is that the chairman of this committee believes that 
there are certain situations where the ascertainment of the percentage 
share that would result from the acquisition would be enough. 

Mr. Matrrz. That is right. 

Dr. Orprennerm. And I regretfully say that I do not agree with 
that, although it might work out, I think, that way in certain par- 
ticular instances. 

Mr. Rocers. Now that you gentlemen have arrived at an under- 
standing of what each believes, I assume you have concluded, Pro- 
fessor Oppenheim, except for the last page here of your statement. 

Dr. OppeNHEt™. Yes, sir. 

Mr. Rocers. I don’t want to cut you off, and we appreciate your 
giving us your time and the information you have. 

Thank you so much for coming here and enlightening us, sir. 

Dr. Oprpennem. Thank you for the courtesy and patience with 
which you have heard my statement. 

Mr. Rogers. Is Mr. Frates here? If not, the committee will now 
adjourn, subject to the call of the Chair. 

(Professor Oppenheim’s printed statement follows :) 
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STATEMENT OF 8S. CHESTERFIELD OPPENHEIM, PROFESSOR OF LAW, UNIVERSITY OF 
MICHIGAN 


I am professor of law at the University of Michigan. I received the bachelor 
of arts and master of arts degrees from Columbia University. While teaching 
economics at the University of Michigan, I received the doctor of law and 
doctor of juridical science degrees from the University of Michigan Law School. 
From 1927 to 1952 I taught at the George Washington University Law School 
in Washington, D. C. I am a member of the bars of Michigan and the District 
of Columbia, and of the New York State and Federal Bar Associations. I have 
served in various capacities in connection with Federal Government projects. 
In 1934 I was special legal consultant to the National Recovery Administration. 
From 1938 to 1940 I served as Chairman of the Advisory Council of the Market- 
ing Laws Survey, a Federal Government research project for the compilation, 
review, and analysis of State laws affecting trade regulation. From July 1953 
to March 31, 1955, I was Cochairman of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws. 

In addition to teaching law, my activities have included participation in the 
work of bar association committees. I have been a member of the Federal 
Trade Commission committee of the New York State Bar Association’s section 
of antitrust law, chairman of the Federal Trade Commission committee of the 
American Bar Association’s section of antitrust law and presently I am chair- 
man of the Clayton Act Committee of that same section. My specialty is Federal 
antitrust law and unfair-trade-practices law. I have edited several casebooks 
and have written numerous articles in that field. 

It:is'a privilege to respond to the invitation of the chairman of the Committee 
on the Judiciary to state my views concerning various bills dealing with the 
corporate merger problem and especially H. R. 7229 (Celler bill) and H. R. 6748 
(Patman bill) to which this subcommittee has especially directed my attention. 
I have been requested to prepare a brief statement on these bills but beyond that 
I shall be glad to give you my best judgment in answering any questions this 
committee may address to me on other proposals regarding corporate mergers. 

At the outset I should state that I am appearing here in my individual capacity 
and not as a representative of the American Bar Association section of antitrust 
law or the Clayton Act committee of the section of which I am chairman. In 
explaining my views, however, I am reinforced and reassured by the fact that 
they are in large part supported by the viewpoints of the individual members of 
the Clayton Act committee. In my capacity as chairman of that committee, 
I polled its membership on a number of pending legislative proposals for amend- 
ment of various sections of the Clayton Act. This included ascertainment of the 
views of the committee on H. R. 7229 and H. R. 6748. In the statement which 
follows I am reflecting the position of the members of the committee with respect 
to those bills based upon the expressed views of 27 members of the committee 
which consists of 33 members. The other seven members either did not par- 
ticipate or did not communicate their reactions in time to incorporate them in 
the report of the committee which was later submitted to the chairmay of the 
section. Unless otherwise indicated, it should be understood that my analysis 
and conclusions coincide with the majority position of the committee as set forth 
in this statement. 

In order to avoid any misunderstanding, I emphasize that at the time of the 
preparation of this statement this committee report has not yet been acted on 
by the council of the American Bar Association section of antitrust law, or the 
section itself, or the house of Delegates of the association. It therefore repre- 
sents at this juncture only the thinking of the individual members of that com- 
mittee and under no circumstances is to be regarded as the action or viewpoint 
of the American Bar Association or the section. In this connection, you may be 
interested to know that I am informed that the chairman of the section of 
antitrust law expects to request that the House of Delegates at its forthcoming 
meetings on February 20 and 21 take a position on the principles involved in 
these and other legislative proposals in the antitrust field. 


H. R. 7229 


It will be gratifying to the chairman of this committee to know that 26 of 
the 27 members of our Clayton Act committee voted to approve the provision in 
H. R. 7229 expressly authorizing the Federal Trade Commission to institute court 
nrocandines to enjoin mergers prohibited by section 7 immediately upon issuance 
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of a Commission complaint. I concurred in this recommendation which I believe 
is necessary to enable the Commission to discharge properly its enforcement 
responsibilities over mergers. The reasoning of the members of the committee 
stresses that under the existing section 11 of the Clayton Act, the Commission 
may take remedial action only after completion of an administrative proceeding 
adjudicating the merger illegal under section 7. Yet the Department of Justice— 
and even private parties as in Hamilton Watch Company v. Benrus Watch 
Company (114 F. Supp. 307 (D. Conn. 1953), affirmed 206 F. 2d 738 (2d Cir. 
1953)—may petition a Federal district court to enjoin the consummation of a 
reasonably probable illegal merger in order to avert “irreparable injury.” The 
legislative history of both old and amended section 7 reveals that Congress con- 
templated coordinate enforcement by the Federal Trade Commission and the 
Department of Justice. Our committee saw no objection in either logic or policy 
to granting the Commission coextensive authority to invoke the injunctive 
powers of a district court upon an appropriate showing of necessity. Otherwise 
the Commission would be denied authority to resort to the court directly and 
would be placed in the position of being compelled indirectly to urge the Attorney 
General to file the petition. 

This committee may be interested in knowing that the single dissenter opposed 
this provision on two grounds: First, that it would unnecessarily result in double 
litigation on Commission complaints since the issuance of a Commission com- 
plaint is made a condition precedent to a petition to the court for an injunction. 
Second, that the provision would tend to put the Commission in the role of an 
advocate before the court in possible conflict with the concept that the Com- 
mission should be impartial in the administrative proceeding dealing with the 
same subject matter. 

Our committee did not specifically comment upon two other amendatory as- 
pects of H. R. 7229. One is the proposal requiring the Commission to serve upon 
the Attorney General a copy of its complaint and giving the Attorney General 
the right to intervene in the ensuing proceedings before the Commission. Speak- 
ing for myself, this has the apparent laudable purpose of insuring greater .con- 
sistency in the application of the law in the area where these two agencies have 
dual enforcement responsibilities. Yet the chairman of this committee, who 
has introduced this bill, may wish to consider the point that this objective per- 
haps can be better achieved by formalized procedures for effective liaison be- 
tween the Department of Justice and the Commission prior to the issnance of 
formal complaints. As the Supreme Court has indicated in United States Alkali 
Export Ass’n v. United States (825 U. 8S. 196 at 209 (1945)), when remedies 
against activity detrimental to competition are vested in two Government 
agencies, “efficient cooperation” between them is the desired goal of this dual 
enforcement. Intervention by the Attorney General after issuance of a formal 
Commission complaint might create the very conflicts in enforcement policy the 
bill’s provision is designed to prevent. If the Attorney General’s representatives 
appear in the Commission proceeding, this may introduce in a public hearing 
divergent agency views which may otherwise be resolved by precomplaint co- 
operation between them. This would save the agencies embarrassment and 
would also avert complications and possible harassment of the private parties 
respondent in the Commission proceeding. 

The report of the Attorney General’s National Committee To Study the Anti- 
trust Laws at pages 376-377 stresses recommendations similar to the ones I 
here make. For example, in recommending extension to all proceedings and 
rulings of the present procedure whereby the Antitrust Division and the Com- 
mission notify each other by exchange of cards before initiating an investigation 
or other actions prior to issuance of a formal complaint, the Commission states : 

“If feasible, railroad releases, clearances under sections 7 and 8 of the Clayton 
Act and comparable informal rulings might be specifically included. Neither 
should take any steps which affect the other without prior clearance and 
thereafter each should keep the other informed of significant subsequent 
developments.” 

The Committee also points out that in the absence of a Sherman Act viola- 
tion, the Department of Justice has brought only one case solely under section 3 
of the Clayton Act and furthermore has recognized that the Commission pro- 
cedures are better adapted to enforcement of the Robinson-Patman Act amend- 
ment to section 2 of the Clayton Act. 

This approach suggests that there may be little or no need for the provision 
in H. R. 7229 for right of intervention by the Attorney General. An exchange 
of investigative files, exclusive of confidential information, consultation between 
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the economists of the two agencies and regular conferences between the head 
of the Antitrust Division and the Chairman of the Commission—also recom- 
mended by the Attorney General’s Committee—would tend toward maximum 
coordination in this related jurisdiction area. Above all, it would tend to leave 
in the Commission’s hands, exercise of jurisdiction where Commission pro- 
cedures and expertise are likely to secure the fruits of the special advantages 
of the administrative rather than the executive processes, 

My comments on this specific point appear to me to be consistent with the 
position taken by the majority of this Antitrust Subcommittee in its recent 
Interim Report on Corporate and Bank Mergers at pages 38-39. The majority 
there states that— 

“Where premerger injunctive proceedings are not deemed necessary, the sub- 
committee recommends that a work arrangement be established between the 
Department of Justice and the Federal Trade Commission so that each merger 
case is assigned to which ever agency is the better equipped, on the basis of 
industry experience, to handle it. This arrangement would be in lieu of the 
present ‘first come, first served’ method of merger enforcement. which depends 
on which of the two agencies was the more alert and got the case first.” 

The majority of the subcommitte also approved the purposes of the merger 
clearance programs of the two agencies and has served notice that the sub- 
committee will give further consideration to the questions presented and the 
possibility of recommending legislation to give express statutory sanction to 
merger clearance letters. The interim report states: 

“The subcommittee believes that the purposes of the merger clearance programs 
of the Department of Justice and the Federal Trade Commission are sound. 
These programs enable parties to any proposed merger to confer at their option 
with either Department or Commission personnel concerning the details of the 
merger and to obtain an indication from them as to whether legal action will 
or will not be brought should the merger be completed. 

“The subcommittee, while not questioning the objectives of these programs, 
believes they may be beyond the statutory authority of either the Department 
of Justice or the Federal Trade Commission since neither has the legal right 
to give advisory opinions to private parties. 

“If merger clearance letters are not to be regarded as legal opinions rendered 
to private parties, but as an indication of an intention to proceed or not on the 
basis of information presently available with authority predicated on the discre- 
tion which enforcement officials have to institute or to remain from instituting 
proceedings in particular cases, then such letters are not binding as a matter 
of law on the agency which issued it or on any court which may have occasion 
to consider it. 

“The subcommittee will give further consideration to the questions presented 
by the merger clearance programs. If it determines that advance clearance is 
required in the public interest it will recommend the enactment of legislation 
setting up standards to guide the agencies’ administrative officials so that once 
merger clearance has been granted, the business community can have assur- 
ance that it has definite legal status and is bindiug on the Government within 
its defined scope.” 

The foregoing thinking of this subcommittee seems to me to provide the basis 
for a sound alternative to the intervention right of the Attorney General now 
incorporated in H. R. 7229. 

The other amendatory feature of H. R. 7229 is the proposal that in addition 
to divestiture of stock or assets or getting rid of directors chosen contrary to 
law, the Commission under section 11 would be given authority to “take such 
other or additional steps as are necessary to restore competition.” Bearing in 
mind that section 11 relates to sections 2 and 3, as well as sections 7 and 8 of 
the Clayton Act, this provision introduces tangentially a remedial provision 
peculiarly relevant to Sherman Act violations under which the Commission has 
concurrent jurisdiction under section 5 of the Federal Trade Commission Act. 
Since H. R. 7229 is aimed primarily at the merger problem, the bill would have 
a clear-cut approach if it left the Commission with its cease and desist and 
divestiture orders adequately suited to the main objective of the bill. This 
would also greatly increase the prospect of enactment of the bill into law since 
the amendment giving express authority to the Commission to appiy lor tem- 
porary injunctions restraining mergers should command widespread support. 

These qualifications regarding the foregoing two features of H. R. 7229 in no 
way are intended to detract from the soundness of the main proposal to confer 
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upon the Federal Trade Commission express authority to invoke the injunctive 
powers of a district court when there is a proper showing of necessity for restrain- 
ing consummation of a merger. 


H. R. 6748 


My comments are limited to the following two proposals in H. R. 6748. One 
is the premerger notification provision barring any merger involving parties with 
a net worth of over $1 million until notification of the Attorney General and 
the Federal Trade Commission, and until these agencies “have been furnished 
with all pertinent and relevant information concerning the proposed acquisition, 
merger, or consolidation” upon request within 40 days after notification. The 
other is the proposal that the filing of a complaint by either the Attorney General 
or the Federal Trade Commission within 60 days after the requested information 
is furnished “shall operate as a bar to the consummation of the proposed acquisi- 
tion, merger, or consolidation pending the final adjudication of the issues raised 
by any such proceeding.” 

All but three members of the Clayton Act Committee of which I am chairman 
disapproved these provisions. 

With respect to mandatory notification of the government prior to the con- 
Summation of a merger, there are doubtless certain logical arguments in its 
favor. But as Justice Holmes once said: “The life of the law is not logic; it is 
experience.” Lugically, it is understandable that advocates of mandatory pre- 
merger notification stress the desirability of avoiding the severe remedy of 
divestiture upon an adjudication of illegality of a merger already a fait accompli. 
It is admittedly a complex problem to “unscramble” the affects of a consummated 
merger. In the absence of premerger injunctive proceedings, this congressional 
subcommittee’s majority has cogently stated the Government’s point of view in 
saying that, 

“This means that the parties to the other mergers have gone ahead, true at 
their peril. But by the time any of these cases is ripe for a final order, the 
properties of the companies may have become so commingled as to make it diffi- 
cut, if not impossible, to unscramble them,” (interim report, supra, at p. 38). 

Without intending to brush aside these important considerations, it seems to 
me that on balance, the undesirable practical and legal consequences of a com- 
pulsory premerger notification outweigh the prospective benefits of such a statu- 
tory requirement. 

Before stating reasons for this conclusion, I mention the defect in H. R. 6748 
in making this requirement applicable to mergers aggregating more than $1 
million. Even though it is contended that this dollar size is merely a figure for 
notification purposes, and not necessarily to be used as the basis of a quantitative 
substantiality test of antitrust violation, it is nevertheless an unrealistic mini- 
mum in the overall picture of corporate mergers. It would encompass many 
acquisitions which may have no substantial anticompetitive effects in the relevant 
market. The recent Report on Corporate Mergers and Acquisitions of the Federal 
Trade Commission indicates that companies with assets of $10 million or more 
accounted for the majority of such mergers covered in the report. 

But I believe that even a realistic figure determined after consultation with 
the Federal Trade Commission would not solve the difficulties. First, once 
mandatory notification is enacted into law, the affected Government agencies 
would be saddled with a tremendous burden of evaluating “all the pertient and 
relevant information” concerning the merger which H. R. 6748 would require 
the acquiring corporation to furnish. The majority and minority of this con- 
gressional subcommittee have divided sharply on the question whether the 
Department of Justice and the Federal Trade Commission have taken adequate 
steps to enforce the Celler-Kefauver Antimerger Act. Frankly, on that aspect, 
I happen to feel that Judge Barnes, former Federal Trade Commission Chairman 
Howrey and the present Chairman Gwynne have made a good faith and com- 
petent effort to enforce this statute in the face of insufficient funds and consequent 
inadequacy of the number of staff lawyers and economists assigned to the task 
of enforcing the merger law. While your entire antitrust subcommittee has 
recognized that both agencies have, been hampered by lack of sufficient funds, 
one can easily imagine the inordinate increases that would be necessary if the 
enlarged burdens of investigation and processing of the information contem- 
plated by this bill are thrust upon these agencies. Your attention is invited 
to the fact that H. R. 6748 is silent on the classes of transactions covered by 
the bill, apart from the stated dollar figure. H. R. 6748 unqualifiedly covers all 
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acquisitions of assets. This may be applied even to purchases of commodities 
or industrial equipment manufactured or sold in the ordinary course of trade. 
It would also give the two agencies a roving authority under the generality of 
“pertinent and relevant information” and the bill does not contain any real 
safeguards for selectively screening such information and for avoiding an undue 
burden upon the reporting corporation. 

This is not to recommend or suggest that correction of these defects in 
H. R. 6748 would cure the basic objection that Government approval as a 
prerequisite for completion of a merger involving private corporauons outside 
the public utility or regulated industries is tantamount to licensing requirement 
and repugnant to the fundamentals of freedom of making managerial decisions 
under private competitive enterprise. 

H. R. 6748, it should be noted, does not stop with a premerger mandatory 
notification. The Government would have 30 days thereafter within which to 
request “all pertinent and relevant information” and another 60 days following 
the receipt of such information within which to file a complaint, which would 
operate as a bar to completing the merger prior to a final adjudication. The 
inequitable hardships and impractical consequences likely to be imposed upon 
the business community are readily discernible. Many mergers require approval 
of stockholders and numerous premerger business formalities which alone involve 
considerable delay before the merger plan can be worked out or the merger 
itself completed. This bill would clearly compound this element of delay 
in the investigatory and processing administrative stage, in the hearings on an 
issued complaint and in the judicial stage prior to final adjudication. Any one 
or more of these periods of delay might frustrate mergers which would be ner- 
mally adjudged to be lawful. This would be especially true in instances where 
business necessities for expediting a merger would preclude going ahead with 
a merger because of the undue delays inherent in this bill. 

While it may be true that most significant prospective or consummated mergers 
are apt to be reported in the daily, trade or financial press, I am willing to 
concede that this ordinarily does not give the Government sufficient information 
to judge the legality of the merger. But as previously shown, compulsory notifica- 
tion combined with advance Government approval would overtax the Govern- 
ment’s personnel and an already overburdened judiciary. 

I submit that the proposal in Chairman Celler’s H. R. 7229 authorizing the 
Federal Trade Commission to seek court injunctions against mergers upon a 
showing of a reasonable probability of a substantial lessening of competition 
or tendency to create a monopoly is clearly to be preferred to H. R. 6748, This 
would mean that both the Attorney General, who already has power to seek 
this injunction, and the Federal Trade Commission would be proceeding in an 
orderly and traditional due process manner prior to an adjudication of the 
antitrust issues in a merger case. Premerger notification and advance Govern- 
ment approval would confer no substantial additional benefits on the Govern- 
ment’s program for scrutinizing mergers but would inflict disproportionate 
hardships on the business community. H. R. 6748 should therefore be disap- 
proved. 

H. R. 5948 


I approve the Celler bill, H. R. 5948, which would amend section 7 of the 
Clayton Act to cover expressly the acquisition of bank assets. With one dissent, 
the individual members of the Clayton Act Committee likewise approved. This 
bill has commanded the support of the Department of Justice, the Federal Trade 
Commission, and the Federal Reserve Board and its general purpose is favored 
by the Comptroller of the Currency and the Federal Deposit Insurance Cor- 
poration. Hearings on this bill were held on July 5 and 6, 1955, and it is the 
subject of House Report 1417, 84th Congress, Ist session, of the Committee 
on the Judiciary which reported favorably thereon. For the sake of completeness 
of this statement, I repeat here the tenor of our Clayton Act Committee report 
on H. R. 5948, as follows: 

Since passage of the Clayton Act in 1914, the acquisition of another corpora- 
tion’s stock has been unlawful whenever it threatened certain adverse effects 
on competition. Banks, as all other corporations, were held subject to these 
controls if “engaged in commerce” Transamerica Corp. v. Board of Governors 
(206 F. 2d 163 (3d Cir. 1953). However, numerous decisions had ruled secticn 7 
inapplicable to any acquisition of corporate assets. Chiefly for this reason, 
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section 7 was amended in 1950 so as to embrace acquisitions of assets as well 
as stock. However, the 1950 revisions, while retaining jurisdiction of stock 
acquisitions by corporations “engaged in commerce,” extended the control over 
asset acquisitions only to corporations “subject to the jurisdictidn of the Federal 
Trade Commission.” Inasmuch as Federal agencies other than the Federal Trade 
Commission exercise regulatory authority over national banks, the Justice 
Department has deemed section 7 inapplicable to bank mergers consummated 
by way of asset acquisition. 

H. R. 5948 would place the acquisition of bank assets under the controls of 
section 7, by expressly reaching acquisitions of assets by “any bank, banking 
association, or trust company.” 

I favor this proposal to conform bank-asset acquisitions with the law now 
governing purchases of stock. It is clear that in appropriate circumstances the 
broader bans of the Sherman Act on illegal combinations or monopolies might 
be invoked to check stock or asset acquisitions alike in the banking area. I be- 
lieve that—whatever the intrinsic merits of antitrust policy as applied to banks— 
the applicability of section 7 to bank mergers should not turn on the technical 
distinction between stock or asset acquisitions. 


CONCLUSION 


In concluding, I take the liberty of summarizing the philosophy and concepts 
behind the reasoning and conclusions in this statement in order that this sub- 
committee may understand the views I have expressed herein. 

In my opinion, the 1950 Celler-Kefauver merger amendment to section 7 of 
the Clayton Act, coupled with the two Celler bills approved in this statement, 
with the few revisions I have suggested concerning H. R. 7229, should constitute 
adequate enforcement tools in dealing with merger problems. 

One fallacy on this controversial issue is that a wave of mergers, assuming 
that to be the fact, is dangerous to our economy of private competitive enter- 
prise. It is more dangerous to condemn a trend of mergers than any danger 
assumed to flow from the trend itself. The report of the Attorney General’s 
National Committee to Study the Antitrust Laws properly states that— 

“* * * mergers are a common form of growth; they may lessen, increase, or 
have no effect upon competition. A merger as such involves no necessary con- 
notations of coercion, dominance, or lack of effective competitive pressures. In 
addition, mergers may ease from the market companies which have failed in 
the competitive struggle and thus prevent potential bankruptcies. Finally, they 
may spur operating economies by spreading overhead costs or enabling improved 
technology or management.” 

An antipathy against mergers as a foundation of our public policy would rest 
on the fallacy that our present structure of industry should be frozen by arti- 
ficial limits on growth. Freedom of enterprise requires freedom to buy and sell 
and this includes purchases of stock and assets of corporations. Growth of a 
business enterprise should not be limited to internal growth. Mergers, as stated, 
are a customary and normal mode of expansion of a business enterprise. Many 
small firms are built up with the idea of selling out at a good figure and then 
using the capital to reinvest in other small businesses. Preserving the market 
for purchases of small businesses may sometimes be a vital part of the protec- 
tion of small business. There are numerous mergers of small and medium-sized 
firms which should be encouraged when they tend to make competition more ef- 
fective and this may be true even when a large company acquires a small or 
medium-sized concern. The whole point is that our Government should not de- 
velop an antimerger policy but should rely upon a policy which seeks to distin- 
guish between mergers that promote competition and mergers that create a 
reasonable probability of substantially lessening competition or tending to cre- 
ate a monopoly, as the Celler-Kefauver Merger Act contemplates. It would be 
self-defeating if the Government should try to suppress “the urge to merge” 
when it is based upon normal business needs promotive of an expanding economy. 

The Celler-Kefauver Merger Act, and the plugging of the loopholes through 
the general purposes proposed in the Celler bills, offer the prospect of a realistic 
and equitable approach to the merger, problem. Chapter 3 of the Attorney Gen- 
eral’s Antitrust Committee’s report, in my opinion, is a well-balanced approach 
to interpretations of section 7 of the Clayton Act, as amended by the Celler- 
Kefauver Act, and the proposed Celler bills would strengthen that approach. 

Furthermore, I remind this subcommittee that it is a snare and delusion 
to look for mechanistic rules of law if the distinction between competitive and 
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anti-competitive effects of a particular merger is to be preserved. The Federal 
Trade Commission in its recent report on corporate mergers and acquisitions 
has warned against the dangers in simple formulas. At page 174 the 
Commission’s report states: 

“The problems connected with the collection and analysis of facts sufficient 
to serve as a base for decisions as to the probable competitive consequences 
of an acquisition are so complex that there is strong temptation to look for 
simple tests. Simple formulas are, however, untrustworthy indexes of 
competitive consequences. * * *” 

The Commission’s report at pages 180-181 contains one of the best summations 
of the task of the administrative and judicial tribunals in judging the antitrust 
aspects of a merger as follows: 

“The competitive consequences of an acquisition cannot be determined from 
the mere fact of acquisition itself; they must be determined from the character 
and magnitude of the effects of the acquisition upon the competitive opportunity 
of other companies. This determination requires study of the companies 
involved in the acquisition, the markets affected, and the resulting immediate 
and longer-range differences in competitive opportunity. 

“No intent to impair competition need be found or inferred. A company may 
be guided by prudent and indeed by competitive considerations in acquiring a 
competitor, a supplier, or a customer. If, however, the markets affected are 
of one character, the acquisition may have negligible effects upon competition; 
if they are of another character, the same type of action may impair the 
competitive opportunity of other companies. 

“The key problem here has to do with a determination of what kind of facts 
are to be taken into account and how they are to be weighed in judging whether 
alternatives for independent competitive action have been seriously curtailed. 
It will rarely, if ever, be possible to state that an acquisition will be only com- 
petitive or anti-competitive in effect. Most acquisitions, like most markets, are 
competitive in some respects and less competitive in others. A judgment as 
to what kinds of facts may be important for determining the character of 
competition in the markets affected should precede a judgment as to competitive 
effects. Since, however, only a limited number of measures of competition 
have been developed, and since many aspects are not amenable to measurement, 
it will normally be necessary to weigh a range of facts to determine competitive 
consequences. ° 

“In the process, it will be necessary to study facts concerning three facets of 
the problem: (a) the character of the acquiring and acquired company and 
the character of the transaction; (0) the characteristics of the markets affected ; 
and (c) immediate changes in the acquiring company and in the adjustments 
of other companies operating in these markets. From such facts, conclusions 
as to the probable long-range consequences of an acquisition may be reached.” 

Finally, I urge this subcommittee to consider that if it supports the Celler 
bills and opposes the premerger notification and advance Government approval 
proposals, these bills should quickly gain congressional endorsement and enact- 
ment into law. As a further step, this subcommittee might act upon its sug- 
gestion of recommending legislation to set up standards compatible with those 
bills for giving voluntary merger clearance letters of the Department of Justice 
and the Federal Trade Commission a definite legal status and make them 
binding on the Government. This should increase the incentive of business to 
seek clearance letters through voluntary processes and may expedite adjudication 
of the legality of a proposed merger when a clearance letter is refused. 


(Whereupon, at 1 p. m., the committee adjourned, subject to the 


call of the Chair.) 


(The following were later submitted for the record :) 
{H. Rept. 1191, 81st Cong., 1st sess.] 


AMENDING AN Act ENTITLED “AN AcT TO SUPPLEMENT EXISTING LAWS AGAINST 
UNLAWFUL RESTRAINTS AND MONOPOLIES, AND FOR OTHER PURPOSES,” APPROVED 
OctToBeEr 15, 1914 (38 Stat. 730), As AMENDED 


The Committee on the Judiciary, to whom was referred the bill (H. R. 2734) 
to amend an act entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 15, 1914 
(38 Stat. 730), as amended, having considered the same, report favorably thereon 
with amendments and recommend that the bill as amended do pass. 
74456—56——12 
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The amendments are as follows: 

Page 1, line 6, following the figures “1914”, insert “, as amended”. 

Page 1, line 6, strike out the word “Annotated”. 

Page 1, line 6, strike out the word “sec.” and insert in lieu thereof “secs.”. 

Pave 1, line 6, following the figure “18”, insert ‘and 21”. 

Page 3, line 17, strike out the word ‘not’ and insert in lieu thereof the word 
“nor”. 

Page 4, line 4, strike out the word “not” and insert in lieu thereof the word 
“nor”, 

Page 6, lines 11 and 12, strike out “circuit court of appeals of the United States” 
and insert in lieu thereof “United States Court of Appeals”. 

Pave 6, line 20, strike out “circuit court of appeals of the United States” 
and insert in lieu thereof “United States Court of Appeals”. 

Pace 7, line 1, strike out the word “testimoney” and insert in lieu thereof 
“testimony”’. 

Pave 8, line 6, strike out the figure ‘240’ and insert in lieu thereof ‘1254”. 

Page 8, lines 6 and 7, strike out “the Judicial Code.” and insert in lieu thereof 
“title 28, United States Code.” 

Page 8, lines 10 and 11, strike out “circuit court of appeals” and insert in 
lieu thereof “United States Court of Appeals”. 

Pave 8, line 25, and page 9, line 1, strike out “circuit court of appeals of 
the United States” and insert in lieu thereof “United States Court of Appeals” 

Page 9, line 3, strike out “circuit court of appeals” and insert in lieu thereof 
“United States Court of Appeals”. 

All of the above amendments are merely formal and correctional. 


ECONOMIC BACKGROUND 


Measured by practically any method and compared to practically any stand- 
ard, the level of economic concentration in the American economy is high. The 
Temporary National Economic Committee found that, if an individual product 
is picked at random, there is a one-to-one chance that the four largest pro- 
ducers of that product will account for 75 percent or more of its output.” 

Moreover, the long-term trend of concentration has been steadily upward. 
Although comparable postwar data are not as yet available, the National Re- 
sources Committee found that while the 200 largest nonbanking corporations 
owned about one-third of all corporation assets in 1909, by 1928 they owned 48 
percent of the total, and by the early thirties the proportion had increased to 
54 percent.? This long-term trend is confirmed by another series prepared by 
an analyst of Moody’s Investment Service, which shows that 316 large manu- 
facturing corporations increased their proportion of the total working capital of 
all manufacturing corporations from 35 percent in 1926 to 47 percent in 1938.* 

This long-term rise in concentration is due in considerable part to the external 
expansion of business through mergers, acquisitions, and consolidations. Thus, 
in the case of the steel industry, mergers and acquisitions of other companies 
accounted for one-third of the long-term growth (1915-45) of the Bethlehem 
Steel Corp.; and two-thirds of the growth of Republic Steel.‘ And in the case 
of the industry’s largest firm, the original formation of the United States Steel 
Corp. represented the greatest consolidation in history, with more than 170 
formerly independent concerns having been brought together at one fell swoop. 
Much the same situation is true of the copper industry, in which no less than 
70 percent of the long-term growth (1915-45) of the three largest companies, 
Anaconda, Kennecott, and Phelps-Dodge, has been due to external expansion 
through acquisitions and mergers.® 

The importance of mergers and acquisitions as a cause of economic concen- 
tration has increased rapidly during recent years with the acceleration of the 
merger movement. During the period, 1940-47 some 2,500 formerly independent 
manufacturing and mining companies disappeared as a result of mergers and 
acquisitions. This is a minimum estimate, since it is based upon a sample drawn 
principally from reports of acquisitions of the larger corporations as published 
in the leading financial manuals. 


1 TNEC Monograph No. 27, The Structure of Industry, 1941, pp. 413-481. 

? Naticnal Resources Committee, The Structure of the American Economy, 1939, p. 107. 

a Cong., 2d sess., Economic Concentration and World War II, S. Doc. 206, 1946, 
pp. 7. 

* Federal Trade Commission, The Merger Movement: A Summary Report, 1948, p. 25. 

® Federal Trade Commission, The Conner Tndustry, 194° 
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That the current merger movement has had a significant effect on the economy 
is clearly revealed by the fact that the asset value of the companies which have 
disappeared through mergers amounts to 5.2 billion dollars, or no less than 5.5 
percent of the total assets of all manufacturing corporations—a significant seg- 
ment of the economy to be swallowed up in such a short period of time. 

Apart from this general effect, the current movement has had the result of 
raising the level of economic concentration in a number of very specific ways. 
In the first place, recent merger activity has been of outstanding importance in 
several of the traditionally “small business” industries. More acquisitions and 
mergers have taken place in textiles and apparel and food and kindred products— 
predominantly “small business” fields—than in any other industries. Further- 
more, in certain other industries which have traditionally been considered as 
“small business” fields (such as steel drums, tight cooperage, and wines) nearly 
all of the industry has been taken over by very large corporations. Finally, the 
outstanding characteristic of the merger movement has been that of large cor- 
porations buying out small companies, rather than smaller companies combining 
together in order to compete more effectively with their larger rivals. More 
than 70 percent of the total number of firms acquired during 1940-47 have been 
absorbed by larger corporations with assets of over $5,000,000. In contrast, fully 
93 percent of all the firms bought out held assets of less than $1,000,000. Some 
33 of the Nation’s 200 largest industrial corporations have bought out an aver- 
age of 5 companies each, and 13 have purchased more than 10 concerns each. 

Such in general outline is the broad economic problem of high and increasing 
concentration with which this legislation is concerned. 


HISTORY OF ANTIMONOPOLY LEGISLATION 


Congress first came to grips with the problem in 1890 when. with only one dis- 
senting vote, it passed the Sherman Act. In 1914 Congress again considered the 
subject and concluded that something more than the Sherman Act was needed to 
prevent monopolies and unwarranted mergers which would substantially lessen 
competition. 

The usual practice at that time for the creation of a merger was for one corpo- 
ration to buy the controlling stock of competing corporations. Section 7 of the 
Clayton Act, passed in 1914, was intended to prevent monopolies in their incipi- 
ency. So far as is material here, it prohibited a corporation from acquiring the 
capital stock of a competitor where the effect “may be to substantially lessen com- 
petition between the corporation whose stock is acquired and the corporation 
making the acquisition, or to restrain such commerce in any section or community, 
or tend to create a monopoly of any line of commerce.” 

That the Congress meant to deal effectively with this problem is shown by the 
following language of the report of the House Committee on the Judiciary, dated 
May 6, 1914, recommended passage of the Clayton Act: 

“Section 8 (now sec. 7 of the Clayton Act) deals with what is commonly known 
as the holding company, which is a common and favorite method of promoting 
monopoly. ‘Holding company’ is a term generally understood to mean a com- 
pany that holds the stock of another company or companies, but as we under- 
stand the term a holding company is a company whose primary object is to hold 
stocks of other companies. It has usually issued its own shares in exchange for 
these stocks and is a means of holding under one control the competing com- 
panies whose stocks are thus acquired. As thus defined a holding company is an 
abomination, and in our judgment is a mere incorporated form for the old- 
fashioned trust.” ° 

Likewise, the Committee on the Judiciary of the Senate, in a report dated July 
22, 1914, to accompany H. R. 15657 (the Clayton Act) stated as follows: 

“* * * Broadly stated, the bill, in its treatment of unlawful restraints and 
monopolies, seeks to prohibit and make unlawful certain trade practices, which, 
as a rule, singly and in themselves, are not covered by the act of July 2, 1890, or 
other existing antitrust acts, and thus, by making these practices illegal, to ar- 
rest the creation of trusts, conspiracies, and monopolies in their incipiency and 
before consummation * * *,’’” 

In view of these clear statements of intent, the present impotence of section 7 
raises the question as to why Congress, in granting the Federal Trade Commis- 


= Ponce Comenister on the Judiciary, Rept. No. 627, 63d Cong., 2d sess., to accompany 
. . e ; Dp. . 

7 Senate Committee on the Judiciary, S. Rept. No. 698, 63d Cong., 2d sess., July 22, 1914, 
to accompany H. R. 15657, p. 1. 
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sion power to prevent purchases of stock, did not also give it the power to move 
against acquisitions of assets. Inasmuch as purchases of assets are more bind- 
ing and lasting, and thus more destructive to competition, this omission seems 
particularly paradoxical. The answer lies in the fact that at the time when 
Conzress enacted the Clayton Act, most acquisitions took the form of stock pur- 
chases. By comparison, acquisitions of assets were relatively unimportant. 

The economic background behind the passage of the Clayton Act in 1914 was 
the great merger movement which began in the very end of the nineteenth century 
and extended through 1907. During this period, which witnessed the birth of 
such huge consolidations as the United States Steel Corp., most mergers were 
effected through the purchase of stock. There were solid reasons behind this 
predominance of stock acquisitions. It is much easier to purchase stock than 
assets. This is especially true in the case of holding companies which mush- 
roomed during this early merger movement, since the holding company can readily 
exchange some of its shares for the stock of the company to be absorbed. More- 
over, stock acquisitions are peculiarly suitable in any era which is character- 
ized by the flotation of enormous amounts of watered stock. The prevailing 
method of promoters in bringing together these huge consolidations was to form 
a great holding company, which would then issue under its own name vast 
amounts of stock. Part of the stock so issued would be used to pay off the 
owners of the separate companies absorbed in the consolidation. The greater the 
amount of watered stock, the easier it was to absorb companies through the 
medium of stock transfers. 

That acquisitions of stock were, indeed, the customary and prevailing method 
of absorbing competitors was forcibly brought out by Justice Stone in his dis- 
senting opinion in the Arrow-Hart and Hegeman case. He said that corporate 
mergers were “commonly” effected through stock acquisitions, that “only in rare 
instances” would a merger be successful without advance acquisition of working 
stock control, that such control was “the normal first step toward consolidation,” 
that it was by that process most consolidations had been brought about, that this 
was “the first and usual step” and that the statute therefore reached the evil of 
corporate mergers “in its most usual form by forbidding the first step.”* Al- 
though industry, partly because of this very statute, no longer relies as heavily on 
stock acquisitions, Justice Stone’s opinion was an accurate reflection of the busi- 
ness practices prevailing at that time. 

In 1926 the Supreme Court, in a decision covering three section 7 cases, declared 
that if the acquiring corporation had so used its stock purchases as to secure title 
to physical assets of the corporation acquired before the Federal Trade Commis- 
sion issued its complaint, an order by the Commission was improvident.® In 
1934 the interpretation of the law respecting acquisitions of stock control, which 
were subsequently converted into outright purchase of assets, was extended by 
the Supreme Court, which held that if an acquiring corporation secured title to 
the physical assets of a corporation whose stock it had acquired before the 
Federal Trade Commission issues its final order, the Commission lacks power to 
direct divestiture of the physical assets, even though the acquisition of stock 
— may have fallen within the prohibitions of section 7 of the Clayton 

ct. 

From 1945 through 1948 companion bills designed to close the loophole in the 
law were regularly introduced in the Senate and the House by Senator O’Mahoney 
and Senator (then Representative) Kefauver. In both the Seventy-ninth and 
the Eightieth Congresses the House bill was approved by a subcommittee of 
the House Judiciary Committee, and twice was approved by the full Judiciary 
Committee, but twice failed to emerge from the House Rules Committee. On 
the Senate side the bill was approved in the Eightieth Congress on May 17, 
1948, hy a subcommittee of the Senate Judiciary Committee, consisting of Sen- 
ators McCarran, Langer, and Ferguson. But, like the House bill, the Senate 
bill never reached the floor for debate. 


EXPLANATION OF H. R. 2734 


H. R. 2734 would amend section 7 so as to prohibit the acquisition of assets 
as well as stock of a competing corporation. In the first paragraph of the present 
section 7, after the word “capital,” the following words are included: “and no 


8291 0. S. 587, 600, 601. 

® Federal Trade Commission v. Western Meat Co., Thatcher Manufacturing Co. v. Federat 
Trade Commission, and Swift & Co. v. Federal Trade Commission (272 U. 8S. 554-564). 

10 Arrow-Hart &4 Hegeman Electric Co. v. FTO (291 U. 8. 587-598). 
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corporation subject to the jurisdiction of the Federal Trade Commission shall 
acquire the whole or any part of the assets * * *.” 

A similar addition is made in the second paragraph of section 7. Section 7 
as it now stands provides that no corporation may acquire the capital stock 
of another corporation also engaged in commerce—“where the effect of such 
acquisition may be to substantially lessen competition between the corporation 
whose stock is so acquired and the corporation making the acquisition, or to 
restrain such commerce in any section or community * * *.” 

In lieu of this language the present bill makes the provision less restrictive 
by substituting— 

“* * * of another corporation engaged also in commerce, where in any line 
ot commerce in any section of the country, the effect of such acquisition may be 
to substantially lessen competition * * *.” 

It will thus be seen that the language in H. R. 2734 is considerably less re- 
strictive than the language in the present section 7. A strict interpretation of 
the present language related to whether the acquisition would lessen competition 
between the acquiring and acquired corporation, and it related to any “section or 
community.” The language in the reported bill deals in “any line of commerce” 
and in lieu of “section or community” substitutes “in any section.” 

The last paragraph of section 7 is new. It simply provides that provisions of 
the bill should not apply to corporations coming under the jurisdiction of 
ICC, CAA, FCC, FPC, SEC, and the Secretary of Agriculture. These agencies 
already have jurisdiction over these corporations, and there is no disposition to 
change the present arrangement regarding them. 

The language in the second paragraph of section 11, “and the Attorney General” 
and “the Attorney General shall have the right to intervene and appear in said 
proceeding and any” is new. This language was agreed to by the Federal Trade 
Commission and the Attorney General, and is intended to keep the Attorney 
General informed of proceedings by the Federal Trade Commission, and give him 
the right to intervene. 

In the third and fourth paragraphs of section 11, the words “substantial evi- 
dence” are new. They are substituted for the word “testimony” in the present 
section. This is to make the bill conform with the Administrative Procedure 
Act. 

QUESTIONS AND ANSWERS RELATING TO H. R. 27384 


1. Would the bill prevent a corporation in failing or bankrupt condition from 
selling its assets to a competitor? 


The.argument that a corporation in bankrupt or failing condition might not 
be allowed to sell to a competitor has already been disposed of by the courts. 
It is well settled that the Clayton Act does not apply in bankruptcy or receiver- 
ship cases. In the case of International Shoe Co. v. The Federal Trade Com- 
mission (280 U. S. 291) the Supreme Court went much further, as is shown 
by the following excerpt from the decision : 

“* * * 9 corporation with resources so depleted and the prospect of rehabili- 
tation so remote that it faced the grave probability of a business failure with 
resulting loss to its stockholders and injury to the communities where its plants 
were operated, we hold that the purchase of its capital stock by a competitor 
(there being no other prospective purchaser), not with a purpose to lessen com- 
petition, but to facilitate the accumulated business of the purchaser and with the 
effect of mitigating seriously injurious consequences otherwise probable, is not 
in contemplation of law prejudicial to the public, and does not substantially 
(308) lessen competition or restrain commerce within the intent of the Clayton 
Act. To regard such a transaction as a violation of law, as this court suggested 
in United States v. U. S. Steel Corp. (251 U. S. 417, 446-447), would ‘seem a dis- 
tempered view of purchase and result.’ See also Press Ass’n v. United States 
(245 Fed. 91, 93-94) (Id. pp. 302-303).” 


2. Would the bill prohibit small corporations from merging in order to afford 
greater competition to large companies? 


The objection that the suggested amendment would prohibit small companies 
from merging has strangely enough been put forward by representatives of 
big business. This would seem almost like “Greeks bearing gifts.” 

Incidentally, several small-business associations interested in the welfare of 
small business and the maintenance of free enterprise testified very vigorously 
in support of this bill. No small-business group appeared against it. 

There is no real basis for this objection. 
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In the first place, the present language of section 7 as it relates to mergers 
by sale of stock is more restrictive than the language in the amended bill. Yet 
no cuse has been found where a small corporation had any difficulty or was 
criticized by the Federal Trade Commission for selling its business by selling 
its stock to another small corporation. The small corporations have not had to 
avoid the present language of section 7 by selling their assets in place of their 
stock, when they wanted to dispose of their business. 

Furthermore, the Supreme Court and the Federal courts have not applied 
the present strict language of section 7, even in cases of stock acquisition, so 
as to prevent a small corporation from selling its business or of merging with 
another small business. The Supreme Court has only applied the present lan- 
guage of section 7, even in the case of stock acquisitions, to large transactions 
which would substantially lessen competition, or tend to create a monopoly. In 
the case of International Shoe Company v. Federal Trade Commission, supra, 
decided January 26, 1930, the International Shoe Co., having a nationwide bus- 
iness, purchased the stock of McElwain Co., a smaller shoe company also having a 
nationwice business. As to a part of the business of the two corporations, they 
were not in direct competition. The Federal Trade Commission sought to order 
a divestiture of the stock and prevent the merger. The Supreme Court held that 
the merger was not of sufficent size or importance, even though there was some 
competition between the two corporations, to substantially lessen competition 
or to create a monopoly. The Court has this to say: 

“Mere acquisition by one corporation of the stock of a competitor even though 
it results in some lessening of competition, is not forbidden; the act deals only 
with such acquisitions as probably will result in lessening competition to a sub- 
stantial degree, Standard Fashion Co. v. Magrane-Houston Co. (258 U. S. 346, 
357); that is to say, to such a degree as will injuriously affect the public.” ™ 

The language in the amendment it will be noted follows closely the purpose 
of the Clayton Act as defined by the Supreme Court in the International Shoe 
ease, 

In the second place the bill modifies the present law so as to remove any 
possibility of an interpretation that would prohibit inconsequential acquisitions 
of stock or assets. Section 7, as it now stands, prohibits a corporation engaged 
in commerce from acquiring the stock of another corporation engaged also in 
commerce “where the effect of such acquisition may be to substantially lessen 
competition between the corporation whose stock is so acquired and the corpora- 
tion making the acquisition * * *.” 

Since acquisition of a controlling stock interest in a rival company necessarily 
eliminates effective competition between the acquiring and the acquired cor- 
porations, this language, but for limiting interpretations by the courts, might 
have prevented any use of stock purchases to unite small corporations engaged 
in the same line of business even thouch these corporations were so small and 
their other competitors so numerous that the acquisition would have made no 
perceptible change in the intensity of competition in any line of commerce in 
which such corporations were engaged. The present bill eliminates this lancuage 
and provides instead that an acquisition of stock or assets shall be prohibited 
“where in any line of commerce in any section of the country the effect of such 
acquisitions may be substantially to lessen competition.” 

Small companies which cannot produce the specified effect upon competition are 
not thereby forbidden to acquire either stock or assets. 


8. Would the bill merely duplicate the Sherman Act? 

Acquisitions of stock or assets by which any part of commerce is monopolized 
or by which a combination in restraint of trade is created are forbidden by 
the Sherman Act. The present bill is not intended as a mere reenactment of 
this prohibition. It is not the purpose of this committee to recommend dupli- 
eation of existing legislation. 

Acquisitions of stock or assets have a cumulative effect, and control of the 
market sufficient to constitute a violation of the Sherman Act may be achieved 
not in a single acquisition but as the result of a series of acquisitions. The bill 
is intended to permit intervention in such a cumulative process when the effect 
of an acquisition may be a significant reduction in the vigor of competition, even 


1 See also Federal Trade Commission v. Sinclair Co. (261 U. 8S. 468). The Second Circuit 
Court of Appeals in the case of Temple Anthracite Coal Co. v. Federal Trade Commission 
(51 Fed. (2) 656), in a case where one coal company had purchased several others in 
Kentucky, held that section 7 of the Clayton Act was not involved, and cited in addition 
to the International Shoe Co. case a decision of the Supreme Court in the case of Standard 
Fashion Co. v. Magrane-Houston: Co. (258 U. 8. 346). 
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though this effect may not be so far reaching as to amount to a comb‘nation 
in restraint of trade, create a monopoly, or constitute an attempt to monopolize. 
Such an effect may arise in various ways, such as elimination in whole or in 
material part of the competitive activity of an enterprise which has been a sub- 
stantial factor in competition, increase in the relative size of the enterprise 
making the acquisition to such a point that its advantage over its competitors 
threatens to be decisive, undue reduction in the number of competing enter- 
prises, or establishment of relationships between buyers and sellers which deprive 
their rivals of a fair opportunity to compete. 

Under H. R. 2734 a merger or acquisition will be unlawful if it may have the 
effect of either (a) substantially lessening competition or (b) tending to create 
a monopoly. These two tests of illegality are intended to be similar to those 
which the courts have applied in interpreting the same language as used in 
other sections of the Clayton Act. Thus, it would be unnecessary for the Gov- 
ernment to speculate as to what is in the “back of the minds” of those who 
promote a merger; or to prove that the acquiring firm had engaged in actions 
which are considered to be unethical or predatory; or to show that as a result 
of a mer-er the acquiring firm had already obtained such a degree of control 
that it possessed the power to destroy or exclude competitors or fix prices. 

The test of substantial lessening of competition or tending to create a monop- 
oly is not intended to be applicable only where the specified effect may appear 
on a nationwide on industrywide scale. The purpose of the bill is to protect 
competition in each line of commerce in each section of the country. 

The bill retains language of the present statute which is broad enough to 
prevent evasion of the central purpose. It covers not only purchase of assets 
or stock but also any other method of acquisition, such as, for example, lease of 
assets. It forbids not only direct acquisitions but also indirect acquisitions, 
whether through a subsidiary or affiliate or otherwise. 


4. Have recent decisions of the Supreme Court made this proposed amendment 
unnecessary? 

It has been contended that, owing to recent Court decisions, specifically in the 
Aluminum case decided in 1945 and the Tobacco case in 1946, the Sherman Act 
is now adequate to meet the economic problem to which this bill is addressed 
and that therefore the amendment of section 7 of the Clayton Act is not neces- 
sary. 

Before analyzing this contention, it should be pointed out that if the argument 
were correct—which does not appear to be the case—Congress, instead of amend- 
ing the Clayton Act to cover the acquisitions of assets, should logically repeal 
that part of the law relating to stock, since, according to this point of view, 
both are equally unnecessary. 

What are the facts in the Tobacco case? They are briefly that three separate 
corporations, each representing between 20 and 25 percent of the cigarette busi- 
ness, had conspired to monopolize that business, to exclude competitors there- 
from and to fix prices. The case went up on the correctness of instructions given 
by the trial court to the jury to the effect that actual exclusion of competitors 
was not necessary where the members of the conspiracy were “able, as a group, 
to exclude actual or potential competitors from the field, accompanied with the 
intention and purpose to exercise such power.” The jury was also instructed 
that “an essential element of the illegal monopoly or monopolization charged in 
this case is the existence of a combination or conspiracy to acquire and maintain 
the power to exclude competitors to a substantial extent,” and that “an indis- 
pensable ingredient of each of the offenses charged in the information is a combi- 
nation or conspiracy.” ” [Italics added. | 

The Supreme Court therefore said that it included that element in deciding 
the correctness of the instructions (p. 786) and that “it is therefore only in con- 
junction with such a combination or conspiracy that these cases will constitute 
a precedent” (p. 798). 

The Court held that the jury had been correctly instructed and that it was 
unlawful under section 2 of the Sherman Act “for parties, as in these cases, to 
combine or conspire to acquire or maintain the power to exclude competitors” 
when they are “able, as a group, to exclude actual or potential competition from 
the field¥ and when they have “the intent and purpose to exercise that power” 
(p. 809). 


12 328 U. S. 781, 795, 786. 
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Hence, it appears that in the Tobacco case the charge of conspiracy is so inter- 
woven as to be indistinguishable from that of monopoly power, and thus the case 
fails to provide any clear-cut basis for proceedings against the particular problem 
with which this bill is concerned. 

In the Aluminum case the Supreme Court withdrew itself on the grounds that 
several of its members had been officials of the Department of Justice while the 
case was in process, and the decision was accordingly handed down by a special 
court of last resort. This court held that 90-percent control of an industry by one 
company was, per se, in violation of the Sherman Act. The existence of unlawful 
practices was not considered necessary to prove a violation of the law in the 
face of such control. 

But this ruling is subject to a number of important qualifications, the most 
significant of which was the dictum that while 90-percent control of an industry 
by a single company was sufficient to constitute a monopoly, it was “doubtful” 
that 64 percent would be sufficient to constitute an unlawful monopoly, and that 
33 percent was “certainly” not sufficient. 

If the 90-percent rule were adopted, it would not affect more than a mere hand- 
ful of American industries. In 1937 there were only 21 important products 
(those with an annual value of over $10 million) in which the largest 4 com- 
panies accounted for more than 90 percent of the total output. Consequently, 
there are probably fewer than half a dozen important products in which the 
largest single firm accounts for more than 90 percent of the output. Even if the 
64 percent “doubtful” point were to be adopted, only a very small proportion of 
the American industrial economy would be affected. Thus the TNEC in 1937 
found that of 1,807 census products there were only 152 in which the leading 
producer accounted for over 60 percent of the Nation’s output (and they repre- 
sented only 8.1 percent of the total number and 3.3 percent of the total value of 
all the products surveyed) .” 

It is true that th. Supreme Court said in the Tobacco case that it welcomed 
the opportunity to endorse certain statements in the Aluminum case opinion. But 
the statements that were endorsed were to the effect that a monopoly cannot be 
disassociated from its power, that its power cannot be disassociated from its 
exercise, and that if 90 percent of the ingot producers had combined it would 
have constituted an unlawful monopoly.% It is important to note that the Su- 
preme Court did not affirmatively endorse the statement of the special court that 
90 percent control by one corporation is enough to make it an unlawful monopoly, 
per se, or the statement that it was doubtful whether 60 to 64 percent would be 
enough and that 33 percent is certainly not enough.” 

On top of these considerations, which in themselves would seem to dissipate the 
contention that the Sherman Act, as recently interpreted, is clearly sufficient to 
deal with the problem of acquisitions and mergers, there are the further consid- 
erations that (a) the Department of Justice, which administers the Sherman Act, 
has maintained that in addition to the Sherman Act there is need for the amend- 
ment of the Clayton Act in order to deal adequately with the merger problem 
and (b) the Supreme Court, in a decision subsequent to the Aluminum and 
Tobacco decisions, held that the acquisition of the largest steel fabricator on 
the west coast by the largest steel producer on the west coast (which itself is a 
subsidiary of the largest steel producer in the Nation) did not violate the 
Sherman Act.” 


5. Would the bill apply only to those acquisitions and mergers between com- 
petitors or to all which substantially lessen competition or tend to create a 
monopoly? 

Mergers and acquisitions have traditionally been designated as horizontal, 
vertical, and conglomerate. Horizontal acquisitions are those in which the 
firms involved are engaged in roughly similar lines of endeavor; vertical ac- 
quisitions are those in which the purchase represents a movement either back- 
ward from or forward toward the ultimate consumer; and conglomerate 
acquisitions are those in which there is no discernible relationship in the nature 
of business between the acquiring and acquired firms. 

These three different types of mergers are illustrated in the accompanying 
charts. Chart I, which shows the recent acquisitions of the Borden Co., illus- 
trates the horizontal type of merger; chart II, which represents the recent 


13 TNEC Monograph No. 27, The Structure of Industry, p. 292. 
14 328 U. S. 813, 814. 
% 148 F. 2d 416, 424. 
1% U. 8. v. Columbia Steel et al. (334 U. 8S. 495). 
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mergers by United States Steel Corp., provides an example of vertical acquisi- 
tions—in this case forward vertical acquisitions; and chart III, which shows 
those of American Home Products Corp., illustrates the conglomerate type of 
acquisition. 

Because section 7, as passed in 1914, prohibited, among other things, acquist- 
tions which substantially lessened competition between the acquiring and the 
acquired firms, it has been thought by some that this legislation applies only to 
the so-called horizontal mergers. But in the proposed bill, as has-been pointed 
out above, the test of the effect on competition between the acquiring. and the 
acquired firm has been eliminated. One reason for this action was to make it 
clear that this bill is not intended to prohibit all acquisitions among competitors. 
But there is a second reason, which is to make it clear that the bill applies to 
all types of mergers and acquisitions, vertical and conglomerate as well as hort- 
zontal, which have the specified effects of substantially lessening competi- 
tion * * * or tending to create a monopoly. 

If, for example, one or a number of raw-material producers purchases firms 
in a fabricating field (i. e., a “forward vertical acquisition), and if as a result 
thereof competition in that fabricating field is substantially lessened in any 
section of the country, the law would be violated, even though there did not 
exist any competition between the acquiring (raw material) and the acquired 
(fabricating) firms. 

The same principles would, of course, apply to backward vertical and con- 
glomerate acquisitions and mergers. 


6. Can the loophole in section 7 be closed through judicial interpretation? 


It has been contended by some that there is no necessity for congressional 
action on this matter since, according to this view, the Commission could seek 
and obtain a reversal of the Supreme Court decisions which have hindered it in 
its enforcement of the law. To this point of view there are two answers. 

In the first place the Commission has taken the position, and the committee 
believes rightly so, that any defect in the law, as interpreted by the Supreme 
Court, should be remedied through legislative rather than judicial action. 

In the second place, even if those decisions were reversed, the legislation 
would remain ineffective. Since the Commission could take action only against 
those asset acquisitions which were preceded by stock acquisitions, the possible 
reversal of decisions would in no way give the Commission the power to prevent 
those acquisitions of assets which do not involve the transfer of stock. No one 
has ever contended that the Commission, under any possible construction of 
section 7, has the power to prevent this latter type of acquisition. Yet today 
asset acquisitions are more important than stock acquisitions, constituting 
nearly 60 percent of all industrial acquisitions.“ Moreover, with any reversal 
of the old decisions, this proportion would undoubtedly rise to 90 percent or 
thereabouts, since business could be expected to cease making stock acquisi- 
tions—some of which might be held illegal—and rely almost entirely upon asset 
acquisitions not involving stock—none of which could be attacked under any 
interpretation of section 7. Only in a relatively small number of acquisitions, 
amounting to less than 10 percent of the total, is it absolutely essential, because 
of the size and complexity of the merger, to buy up the stock before the assets are 
acquired.* 

In short, to rely on the Court in this matter is merely to substitute what 
might be termed the “completely by assets” loophole for the “stock first, assets 
later” loophole. Such a substitution of loopholes can hardly be regarded as an 
effective remedy for this outstanding defect in the law. 


ENDORSEMENT 


The committee on trade regulation and trade-marks of the Association of the 
Bar of the City of New York adopted a report from which the following con- 
clusion is taken: 

“Your subcommittee unanimously approves the pending bills (excluding H. R. 
1240 which is not further commented upon because it is felt that its provisions 
have already been considered and rejected by the House Judiciary Committee). 
We can see no reasonable basis for excluding assets from section 7 of the Clayton 


17 During the period 1939-44, the Federal Trade Commission found that asset acquisitions 
represented 58 percent of the total number of all industrial acquisitions (FTC, The Merger 
Movement: A Summary Report, 1948, p. 6). 

18 Ibid., p. 6. 
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Act but we feel that Congress, when it originally passed the Clayton Act, in- 
tended to prohibit all acquisitions and that it was through oversight that asset 
acquisitions were not included probably because the popular way of merging Cor- 
porations at that time was through stock acquisition. We see no reasonable basis 
for distinguishing between stock and assets if the effect may be to substantially 
lessen competition or to create a monopoly. 

“We believe that the substitution of substantial evidence for testimony in sec- 
tion 11 will do much to correct the criticism now leveled at findings of the Federal 
Trade Commission and that the service of the complaint on the Attorney General 
and his right to intervene will bring about a closer coordination between the Fed- 
eral Trade Commission and the Department of Justice. While it is true that 
even should the amendments be enacted the Federal Trade Commission and the 
Department of Justice will still have concurrent jurisdiction, the fact that the 
Attorney General will have notice of any proceeding brought under section 7 by 
the Federal Trade Commission and that he may intervene should, in your com- 
mittee’s opinion, eliminate actions by both the Commission and the Department 
of Justice for the same offense.” 


CONCLUSION 


In adopting the Sherman Act and later the Clayton Act, the Congress, without 
partisan division, gave expression to a virtually unanimous demand that our 
competitive economic system be protected against those forces of monopoly which 
would destroy it. The platforms of both major political parties have consistently 
carried planks approving the course thus charted. Both President Hoover and 
the late President Roosevelt recommended tightening up of the Sherman and 
Clayton Acts. President Truman has specifically recommended this amendment 
to the Clayton Act. 

This proposal is in no sense antagonistic to so-called big business. Its contri- 
bution to the national welfare, both in peace and war, is recognized by all. 
Nevertheless, big business too has a tremendous stake in the maintenance of 
competition—without which capitalism cannot survive. The only alternative to 
capitalism is some form of statism-—-destructive alike to both big and small 
business. The concentration of great economic power in a few corporations 
necessarily leads to the formation of large nationwide labor unions. The develop 
ment of the two necessarily leads to big bureaus in the Government to deal with 


them. 
CHANGES IN EXISTING LAW 


In compliance with clause 2a of rule XIII of the House of Representatives, 
there is printed below in roman existing law in which no change is proposed, 
with matter proposed to be stricken out enclosed in black brackets, and new 
matter proposed to be added shown in italic (this includes the committee amend- 
ments which are perfecting amendments only) : 


“SECTIONS 7 AND 11 oF AN Acr APPROVED OcToBER 15, 1914 (38 Srart. 730) 


“SEO, 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital and no 
corporation subject to the jurisdiction of the Federal Trade Commission shall 
acquire the whole or any part of the assets of another corporation engaged also 
in commerce, where in any line of commerce in any section of the country, the 
effect of such acquisition may be [to] substantiallv to lessen competition, or to 
tend to create a monopoly [of any line of commerce]. 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the whole or any part of the 
assets of one [two] or more corporations engaged in commerce, where in any 
line of commerce in any section of the country, the effect of such acquisition, of 
such stocks or assets, or of the use of such stock by the voting or granting of 
proxies or otherwise, may be [to] substantially to lessen competition, [between 
such corporations, or any of them, whose stock or other share capital is so 
acquired, or to restrain such commerce in any section or community] or to tend 
to create a monopoly [of any line of commerce]. 

“This section shall not apply to corporations purchasing such stock solely for 
investment and not using the same by voting or otherwise to bring about, er in 
attempting to bring about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation engaged in commerce 
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from causing the formation of subsidiary corporations for the actual carrying 
on of their immediate lawful business, or the natural and legitimate branches 
er extensions thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is not to 
substantially lessen competition. 

“Nor shall anything herein contained be construed to prohibit any common 
carrier subject to the laws to regulate commerce from aiding in the construction 
of branches or short lines so located as to become feeders to the main line of the 
company so aiding in such construction or from acquiring or owning all or any 
part of the stock of such branch lines, nor to prevent any such common carrier 
from acquiring and owning all or any part of the stock of a branch or short 
line constructed by an independent company where there is no substantial com- 
petition between the company owning the branch line so constructed and the 
company owning the main line acquiring the property or an interest therein, 
nor to prevent such common carrier from extending any of its lines through 
the medium of the acquisition of stock or otherwise of any other [such] com- 
mon carrier where there is no substantial competition between the company 
extending its lines and the company whose stock, property, or an interest therein 
is so acquired. 

“Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or construed to authorize or make lawful anything heretofore prohibited or made 
illegal by the antitrust laws, nor to exempt any person from the penal provisions 
thereof or the civil remedies therein provided. 

“Nothing contained in this section shall apply to transactions duly consummated 
pursuant to authority given by the Civil Aeronautics Authority, Federal Com- 
munications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Erchange Commission, or the Secretary of Agri- 
culture under any statutory provision vesting such power in such cOmmission, 
authority, Secretary, or board. 

“Sec. 11. That authority to enforce compliance with sections 2, 3, 7. and 8 of 
this Act by the persons respectively subject thereto is hereby vested in the Inter- 
state Commerce Commission where applicable to common carriers subject to the 
Interstate Commerce Act, as amended; in the Federal Communications Com- 
mission where applicable to common carriers engaged in wire or radio commnni- 
cation or radio transmission of energy: in the Civil Aeronautics Authority where 
applicable to air carriers and foreign air carriers subject to the Civil Aeronnuties 
Act of 1938; in the Federal Reserve Board where applicable to banks, banking 
associations, and trust companies; and in the Federal Trade Commission where 
applicable to all other character of commerce to be exercised as follows: 

“Whenever the Commission, Authority, or Board vested with jurisdiction 
thereof shall have reason to believe that any person is violating or has violated 
any of the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve 
upon such person and the Attorney Zeneral a complaint stating its charges in that 
respect, and containing a notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said complaint. The person so 
complained of shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the Commission, Authority, 
or Board requiring such person to cease and desist from the violation of the law 
so charged in said complaint. The Attorney General shall have the right to inter- 
vene and appear in said proceeding and any person may make application. and 
upon good cause shown may be allowed by the Commission, Authority, or Board, 
to intervene and appear in said proceeding by counsel or in person. The testi- 
mony in any such proceeding shall be reduced to writing and filed in the office 
of the Commission, Authority, or Board. If upon such hearing the Commission, 
Authority, or Board, as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall make a report 
in writing, in which it shall state its findings as to the facts, and shall issue and 
cause to be served on such person an order requiring such person to cease and 
desist from such violations, and divest itself of the stock, or other share capital, 
or assets, held or rid itself of the directors chosen contrary to the provisions of 
sections 7 and 8 of this Act, if any there be, in the manner and within the time 
fixed by said order. Until a transcript of the record in such hearing shall have 
been filed in a [circuit court of appeals of the] United States court of appeals 
as hereinafter provided, the Commission, Authority, or Board may at any time, 
upon such notice, and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order made or issued by it under 
this section. 
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“If such person fails or neglects to obey such order of the Commission, Author- 
ity, or Board while the same is in effect, the Commission, Authority, or Board 
may app!y to the [circuit court of appeals of the] United States court of appeals 
within any circuit where the violation complained of was or is being committed 
or where such person resides or carries on business, for the enforcement of its 
order, and shall certify and file with its application a transcript of the entire 
record in the proceeding, including all the testimony taken and the report and 
order of the Commission, Authority, or Board. Upon such filing of the applica- 
tion and transcript the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the ques- 
tion determined therein, and shall have power to make and enter upon the 
pleadings, testimony, and proceedings set forth in such transcript a decree 
affirming, modifying, or setting aside the order of the Commission, Authority, 
or Board. The findings of the Commission, Authority, or Board as to the facts, 
if supported by [testimony] substantial evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to adduce such evidence in 
the proceeding before the Commission, Authority, or Board, the court may order 
such additional evidence to be taken before the Commission, Authority, or Board 
and to be adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Commission, Authority, or 
Board may modify its findings as to the facts, or make new findings, by reason 
of the additional evidence so taken, and it shall file such modified or new find- 
ings, which, if supported by [testimony] substantial evidence, shall be conclu- 
sive, and its recommendations, if any, for the modification or setting aside of 
its original order, with the return of such additional evidence. The judgment 
and decree of the court shall be final, except that the same shall be subject to 
review by the Supreme Court upon certiorari as provided in section [240 of the 
Judicial Code] 1254 of title 28, United States Code. 

“Any party required by such order of the Commission, Authority, or Board to 
cease and desist from a violation charged may obtain a review of such order in 
said Ecircuit court of appeals] United States court of appeals by filing in the 
court a written petition praying that the order of the Commission, Authority, or 
Board be set aside. A copy of such petition shall be forthwith served upon the 
Commission, Authority, or Board, and thereupon the Commission, Authority, or 
Board forthwith shall certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript the court shall have the 
same jurisdiction to affirm, set aside, or modify the order of the Commission, 
Authority, or board as in the case of an application by the Commission, Authority, 
or Board for the enforcement of its order, and the findings of the Commission, 
Authority, or Board as to the facts, if supported by [testimony] substantial 
evidence, shall in like manner be conclusive. 

“The jurisdiction of the [circuit court of appeals of the] United States court of 
appeals to enforce, set aside, or modify orders of the commission, authority, or 
board shall be exclusive. 

“Such proceedings in the [Ecircuit court of appeals] United States court of 
appeals shall be given precedence over [other] cases pending therein, and shall 
be in every way expedited. No order of the commission, authority, or board or 
the judgment of the court to enforce the same shall in anywise relieve or 
absvlve any person from any liability under the antitrust Acts. 

“Complaints, orders, and other processes of the commission, authority, or 
board under this section may be served by anyone duly authorized by the com- 
mission, authority, or board, either (a) by delivering a copy thereof to the 
person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation 
to be served; or (b) by leaving a copy thereof at the principal office or place 
of business of such person; or (c) by registering and mailing a copy thereof 
addressed to such person at his principal office or place of business. The verified 
return by the person so serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the same, and the return 
post-office receipt for said complaint, order, or other process registered and 
mailed as aforesaid shall be proof of the service of the same.” 
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[S. Rept. No. 1775, 81st Cong., 2d sess.] 


AMENDING AN ACT ENTITLED “AN ACT TO SUPPLEMENT EXISTING 
LAWS AGAINST UNLAWFUL RESTRAINTS AND MONOPOLIES, AND 
FOR OTHER PURPOSES,” APPROVED OCTOBER 15, 1914 (38 STAT. 730), 
AS AMENDED 


The Committee on the Judiciary, to whom was referred the bill (H. R. 2734) 
to amend an act entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 15, 1914 
(38 Stat. 730), as amended, having considered the same, report favorably thereon, 
with amendments, and recommend that the bill, as amended, do pass. 


AMENDMENTS 


1. On page 4, line 7, strike out the word “Authority” and insert in lieu thereof 
the word “Board”. 

2. On page 4, line 9, strike out the comma following the words “Exchange 
Commission” and insert the words “in the exercise of its jurisdiction under sec- 
tion 10 of the Public Utility Holding Company Act of 1935, the United States 
Maritime Commission.”. 

3. On page 4, line 11, strike out the word “Authority,”. 

4. On page 4, line 20, strike out the word “Authority” and insert in lieu thereof 
the word “Board”. 

5. On page 5, line 3, strike out the word “Authority,”. 

6. On page 5, line 13, strike out the word “Authority,”. 

7. On page 5, line 18, strike out the word “Authority,”. 

8. On page 5, line 22, strike out the word “Authority,”. 

9. On page 5, line 23, strike out the word “Authority,”. 

10. On page 6, line 12, strike out the word “Authority,”. 

11. On page 6, line 18, strike out the word “Authority,”. 

12. On page 6, line 19, strike out the word “Authority,”. 

13. On page 7, line 1, strike out the word “Authority,”. 

14. On page 7, line 8, strike out the word “Authority,’. 

15. On page 7, line 9, strike out the word “Authority,’. 

16. On page 7, line 16, strike out the word “Authority,”. 

17. On page 7, line 18, strike out the word “Authority,”. 

18. On page 7, line 21, strike out the word “Authority,”. 

19. On page 8, line 7, strike out the word “Authority,”’. 

. On page 8, line 11, strike out the word “Authority,”. 
. On page 8, line 13 and 14, strike out the word “Authority,”. 
. On page 8, line 18, strike out the word “Authority,”. 
3. On page 8, line 19, strike out the word “Authority,”. 
. On page 8, line 21, strike out the word “Authority,”. 
. On page 9, line 3, strike out the word “Authority,”. 
. On page 9, line 7, strike out the word “Authority,”. 
. On page 9, line 11, strike out the word “Authority,”. 
. On page 9, line 13, strike out the word “Authority,”. 


PURPOSE OF THE AMENDMENTS 


The purpose of the amendments is to include in the bill the recommendations 
of the United States Maritime Commission and the Securities and Exchange 
Commission, which the committee believe to be justified, and to change the 
Civil Aeronautics Authority to Civil Aeronautics Board which is the interested 
agency under this bill. The amendments striking out the word “Authority” is 
because the change from Air Aeronautics Authority to Civil Aeronautics Board 
renders the word “Authority” unnecessary. 


PURPOSE 


The purpose of the proposed legislation is to prevent corporations from acquir- 
ing another corporation by means of the acquisition of its assets, whereunder 
the present law it is prohibited from acquiring the stock of said corporation. 
Since the acquisition of stock is significant chiefly because it is likely to result 
in control of the underlying assets, failure to prohibit direct purchase of the 
same assets has been inconsistent and paradoxical as to the overall effect of 
existing law. 
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STATEMENT 


H. R. 2734 proposes to amend sections 7 and 11 of the Clayton Act, which are 
sections 18 and 21 of the United States Code, Title 15. There is also a com- 
panion bill in the Senate which provides for the same amendment, said bill being 
8S. 56, Eighty-first Congress. 

Extensive hearings have been had on H. R. 2734 and the following statement 
is its findings and conclusions based upon a study of said hearings. 


How H. R. 2784 amends 


1. H. R. 2734 proposes to amend section 18, title 15 of the United States Code, 
so as to prohibit the acquisition of the whole or any part of the assets of another 
corporation when the effect of the acquisition may be substantially to lessen com- 
petition or to tend to create a monopoly. 

2. The bill also contains a new section exempting transactions duly consum- 
mated pursuant to the authority of the Civil Aeronautics Authority, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Secretary of Agriculture, the Maritime Commission, or the 
Securities and Exchange Commission operating under section 10 of the Public 
Utility Holding Company Act. 

3. The proposed enactment, in its amendment of section 11 of the Clayton Act, 
which is section 21, title 15, United States Code, allows the Attorney General 
to intervene and appear in any proceeding brought by any Commission, Authority 
or Board to enforce sections 2, 3, 7, or 8 of the Clayton Act. This does not 
affect the jurisdiction of the Department of Justice to enforce these sections in 
the courts. 

The amendment modifies section 18, as it applies both to acquisitions of stock 
and acquisitions of assets, in that it does not make the lessening of competition 
between the acquiring and the acquired firms a test of violation. It also leaves 
out the word “community” and refers only to commerce in any section of the 
country. 

THE LEVEL OF ECONOMIC CONCENTRATION 


The purpose of the proposed bill, H. R. 2734, is to limit future increases in 
the level of economic concentration resulting from corporate mergers and acqui- 
sitions. The bill would accomplish this purpose by enabling the Federal Trade 
Commission to prevent those acquisitions which substantially lessen competition 
or tend to create a monopoly. Since 1914 the Commission has had the power to 
prevent such acquisitions when they are effected through the purchase of stock. 
The objective of Congress in passing section 7 of the Clayton Act has been circum- 
vented by the acquisition of assets rather than, or in addition to, the purchase 
of stock. The proposed bill would eliminate this practice by extending the appli- 
cation of the Clayton Act to acquisitions of assets. 

While there exist many differences of opinion on other aspects of the monopoly 
problem, there is substantial agreement that the level of economic concentra- 
tion is extremely high. 

The extent to which the American economy has become concentrated and cen- 
tralized in the hands of a few giant corporations was strikingly revealed before 
this Committee in figures presented by Dr. Wilfred I. King, professor emeritus 
of economics at New York University. The figures which he presented reveal an 
extraordinary level of concentration. Thus, his figures show that in 1946, the 
latest year for which such data are available, one-tenth of one percent of the total 
number of all American corporations—the giant firms with assets of $100,000,000 
and over—owned 49 percent of the assets of all American corporations ; 2 percent 
of the number of corporations owned 78 percent; 8 percent of the number owned 
89 percent of the assets; and 12 percent owned 92 percent of the assets. At the 
other end of the scale, 45 percent of the number of corporations—the small firms 
with assets of $50,000 or less—owned less than 1 percent of the assets. 

The figures presented by Dr. King also show that in the field of manufacturing 
alone, the 25 largest corporations in 1948 owned 27 percent of the total assets of 
all manufacturing corporations, or a little more than an average of 1 percent of 
the assets for each of the 25 corporations. 

The enactment of the bill will limit further growth of monopoly and thereby 
aid in preserving small business as an important competitive factor in the 
American economy. 
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General history of H. R. 2734 and tests of the effect on competition 


The present wording of H. R. 2734 is intended to cover more than is prohibited 
by the Sherman Act and yet to stop short of the stated test of the present section 
7 of the Clayton Act. Section 7 of the Clayton Act was originally written to reach 
effects beyond those prohibited by the Sherman Act, extending to the reduction 
of the competition which had previously existed between the acquiring and 
acquired companies. This latter feature, namely the effect on competition be- 
tween the acquiring and acquired corporations, has been regarded as the dis- 
tinctive “Clayton Act test,” insofar as it relates to section 7 of the Act. 

The purpose of H. R. 2734 was to make this legislation extend to acquisitions 
which are not forbidden by the Sherman Act. But here a problem presented 
itself. While on the one hand it was desired that the test be more inclusive and 
stricter than that of the Sherman Act, on the other hand it was not desired 
that the bill go to the extreme of prohibiting all acquisitions between competing 
companies. The present wording of H. R. 2734, but beginning with H. R. 515, 
introduced on April 24, 1947, represents an attempt to solve this problem. Sev- 
eral steps have been taken in order to achieve a solution. 

Principal among them was the deletion of any reference to the effect on com- 
petition between the acquiring and acquired firms. The first versions of the bill 
to amend section 7 were S. 615, introduced on February 26, 1945, and its com- 
panion measure, H. R. 4519, introduced on October 29, 1945. These bills simply 
extended the present wording of the Clayton Act to cover acquisitions of assets. 
The test of competition between the acquiring and acquired firms was left in 
the bill and made applicable to assets, as well as to stock. However, in the course 
of hearings on this bill in the House Judiciary Committee, this wording was 
objected to on the grounds that it might be so construed as to prevent all acquisi- 
tions between competitors. Accordingly, subsequent versions of the bill, includ- 
ing the present H. R. 2734, deleted any reference to the effect on competition 
between the acquiring and acquired firms. 

Another step which had the same general effect is also to be found in the legis- 
lative history of the present bill. As the bill originally stood, it was to be violated 
if, among other things, competition was substantially lessened “* * * in any 
community * * *” of the country. The use of this word raised a storm of 
controversy, centering around the possibility that the act, so worded, might go 
so far as to prevent any local einterprise in a small town from buying up another 
local enterprise in the same town. As a consequence, the word “community” 
was dropped from the subsequent versions of the bill. 

The committee believe that the excessive sweep that has been given to section 
7 of the present Clayton Act by these two features of that section has been largely 
responsible for the tendency of the courts in cases under that section to revert 
to the Sherman Act test. By eliminating the provisions of the existing section 
that appear to reach situations of little economic significance, it is the purpose of 
this legislation to assure a broader construction of the more fundamental pro- 
visions that are retained than has been given in the past. The committee wish 
to make it clear that the bill is not intended to revert to the Sherman Act test. 
The intent here, as in other parts of the Clayton Act, is to cope with monopolistic 
tendencies in their incipiency and well before they have attained such effects as 
would justify a Sherman Act proceeding. 

The type of problem to which this bill is addressed was described by the Fe.i- 
eral Trade Commission in these words: 

“Under the Sherman Act, an acquisition is unlawful if it creates a monopoly 
or constitutes an attempt to monopolize. Imminent monopoly may appear when 
one large concern acquires another, but it is unlikely to be perceived in a small 
acquisition by a large enterprise. As a large concern grows through a series of 
such small acquisitions, its accretions of power are individually so minute as 
to make it difficult to use the Sherman Act test against them * * * 

“Where several large enterprises are extending their power by successive small] 
acquisitions, the cumulative effect of their purchases may be to convert an 
industry from one of intense competition among many enterprises to one in 
which three or four large concerns produce the entire supply. This latter 
pattern (which economists call oligopoly) is likely to be characterized by avoid- 
ance of price. competition and by respect on the part of each concern for the 
vested interest of its rival * * * (The Merger Movement, A Summary Report. 
pp. 6-7).” 

To make clearer the intent to give the bill broad application to aequisitions 
that are economically significant, its wording has been broadened in certain re- 
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spects. Thus, the phrase “in any section of the country” was made applicable 
to both the lessening of competition and the tendency to create a monopoly. As 
the bill originally stood, it applied only to the former. Hence, an acquisition is 
not to be interpreted merely in terms of either its effect on competition or its 
tendency to create a monopoly “in the Nation as a whole.” The act is to be 
violated if, as a result of an acquisition, there would be a substantial lessening 
of competition or a tendency to create a monopoly in any section of the country. 

Similarly, the phrase “in any line of commerce,” was also made applicable 
to both as above. As the bill originally stood, the phrase applied only to the 
tendency to create a monopoly. It is intended that acquisitions which substan- 
tially lessen competition, as well as those which tend to create a monopoly, will 
be unlawful if they have the specified effect in any line of commerce, whether 
or not that line of commerce is a large part of the business of any of the 
corporations involved in the acquisition. 

These various additions and deletions—some strengthening and others weak- 
ening the bill—are not conflicting in purpose and effect. They merely are dif- 
ferent steps toward the same objective namely, that of framing a bill which, 
though dropping portions of the so-called Clayton Act test that have no economic 
significance, reaches far beyond the Sherman Act. 

The meaning of significant terms and phrases is discussed below: 


“Section of the country” 


Although it is, of course, impossible to define rigidly what constitutes a “section 
of the country,” certain broad standards reflecting the general intent of Congress 
can be set forth to guide the Commission and the courts in their interpretation. 

What constitutes a section will vary with the nature of the product. Owing 
to the differences in the size and character of markets, it would be meaningless, 
from an economic point of view, to attempt to apply for all products a uniform 
definition of section, whether such a definition were based upon miles, population, 
income, or any other unit of measurement. A section which would be eco- 
nomically significant for a heavy, durable product, such as large machine tools, 
might well be meaningless for a light product, such as milk. 

As the Supreme Court stated in Standard Oil Co. v. U. 8S. (337 U. S. 293), 
“Since it is the preservation of competition which is at stake, the significant 
proportion of coverage is that within the area of effective competition.” 

In determining the area of effective competition for a given product, it will be 
necessary to decide what comprises an appreciable segment of the market. An 
appreciable segment of the market may not only be a segment which covers 
aun appreciable segment of the trade, but it may also be a segment which is 
largely segregated from, independent of, or not affected by the trade in that 
product in other parts of the country. 

It should be noted that although the section of the country in which there 
may be a lessening of competition will normally be one in which the acquired 
company or the acquiring company may do business, the bill is broad enough 
to cope with a substantial lessening of competition in any other section of the 
country as well. 


The scope of the words “may be” 

The words “may be” appear in the bill in defining the effect on competition 
of the forbidden acquisitions. Acquisitions are forbidden only where in any line 
of commerce in any section of the country the effect “may be” substantially to 
lessen competition or to tend to create a monopoly. 

The use of these words means that the bill, if enacted, would not apply to the 
mere possibility but only to the reasonable probability of the prescribed effect, as 
determined by the Commission in accord with the Administrative Procedure 
Act. 

The words “may be” have been in section 7 of the Clayton Act since 1914. 
The concept of reasonable probability conveyed by these words is a necessary 
element in any statute which seeks to arrest restraints of trade in their incipiency 
and before they develop into full-fledged restraints violative of the Sherman Act. 
A requirement of certainty and actuality of injury to competition is incompatible 
with any effort to supplement the Sherman Act by reaching incipient restraints. 


The status of administrative agency findings of fact 
The same theory should apply to the administrative agency findings of fact 


as that set forth above for the word “may be.” The procedural wording of 
H. R. 2734 is the same as that contained in section 7 of the Clayton Act since 1914. 
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Section 21, title 15, of the United States Code provides that “the findings of 
the Commission or Board as to the facts, if supported by testimony, shall be 
conclusive,” while H. R. 2734 provides that “the findings of the Commission, 
Authority, or Board as to the facts, if supported by substantial evidence, shall be 
conclusive.” The courts have interpreted the language of section 21 as equivalent 
to the requirement of substantial evidence, and the Administrative Procedure 
Act requires that findings as to facts shall be supported by reliable, probative, 
and substantial evidence. The intent of the present bill is not to introduce new 
standards of proof, but to reaffirm existing standards. 

Companies in a failing or bankrupt condition 

The argument has been made that the proposed bill, if passed, would have 
the effect of preventing a company which is in a failing or bankrupt condition 
from selling out. 

The committee are in full accord with the proposition that any firm in such a 
condition should be free to dispose of its stock or assets. The committee, how- 
ever, do not believe that the proposed bill will prevent sales of this type. 

The judicial interpretation on this point goes back many years and is abund- 

antly clear. According to decisions of the Supreme Court, the Clayton Act 
does not apply in bankruptcy or receivership cases. Moreover, the Court has 
held, with respect to this specific section, that a company does not have to be 
actually in a state of bankruptcy to be exempt from its provisions ; it is sufficient 
that it is heading in that direction with the probability that bankruptcy will 
ensue. On this specific point the Supreme Court, in the case of International 
Shoe Co. v. Federal Trade Commission (280 U. S. 281) said: 
“* * * a corporation with resources so depleted and the prospect of rehabili- 
tation so remote that it faced the grave probability of a business failure with 
resulting loss to its stockholders and injury to the communities where its plants 
were operated, we hold that the purchase of its capital stock by a competitor 
(there being no other prospective purchaser), not with a purposé to lessen compe- 
tition, but to facilitate the accumulated business of the purchaser and with the 
effect of mitigating seriously injurious consequences otherwise probable, is not in 
contemplation of law prejudicial to the public, and does not substantially (303) 
lessen competition or restrain commerce within the intent of the Clayton Act. 
To regard such a transaction as a violation of law, as this court suggested in 
United States v. U. S. Steel Corp. (251 U. S. 417, 446-447), would ‘seem a dis- 
tempered view of purchase and result.’ See also Press Ass’n v. United States 
(245 Fed. 91, 93-94) (Id. pp. 302-303) .” 

It is expected that, in the administration of the act, full consideration will 
be given to all matters bearing upon the maintenance of competition, including 
the circumstances giving rise to the acquisition. 


Difference from H. R. 2734 as passed by the House of Representatives August 
15, 1949 

The proposed bill differs from the bill passed by the House of Representatives 
in three respects: 

(1) The word “Authority” has been changed to “Board” so as to read 
“Civil Aeronautics Board” for the reason that under the Reorganization Plans 
III and IV of 1940, the functions of the Civil Aeronautics Authority were trans- 
ferred to the Civil Aeronautics Board. 

(2) The Maritime Commission, at its request has been included in the category 
of agencies to which the act does not apply when transactions are duly consum- 
mated pursuant to authority given to that Commission. In making this addi- 
tion, however, it is not intended that the Maritime Commission, or, for that 
matter, any other agency included in this category, shall be granted any authority 
or powers which it does not already possess. 

(3) At the request of the Securities and Exchange Commission the exemption 
relating to that Commission has been limited to the exercise of the jurisdiction 
of that Commission under section 10 of the Public Utilities Holding Company Act 
of 1935. 

There are in the files of the Senate Judiciary Committee in addition to the 
printed hearings on H. R. 2734, numerous communications and recommendations 
from interested departments, agencies and individuals, but due to their great 
number, they are not attached as part of this report. 

On the basis of the foregoing, it is the opinion of the committee that the bill, 
H. R. 2734, should be and is recommended for favorable consideration. 
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CHANGES IN EXISTING LAW 


In compliance with rule X XIX of the Standing Rules of the Senate, as amended, 
there is printed below in roman existing law in which no change is proposed with 
matter proposed to be stricken out enclosed in black brackets, and new matter 
proposed to be added shown in italic. 


“SECTIONS 7 AND 11 oF AN Act APPROVED OcToBerR 15, 1914 (38 Star. 730) 
AS AMENDED 


“Sec. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital and no cor- 
poration subject to the jurisdiction of the Federal Trade Commission shall acquire 
the whole or any part of the assets of another corporation engaged also in com- 
merce, where in any line of commerce in any section of the country, the effect 
of such acquisition may be [to] substantially to lessen competition, [between 
the corporation whose stock is so acquired and the corporation making the 
acquisition, or to restrain such commerce in any section or community,] or to 
tend to create a monopoly [of any line of commerce]. 

“No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction of 
the Federal Trade Commission shall acquire the whole or any part of the assets 
of one [two] or more corporations engaged in commerce, where in any line of 
commerce in any section of the country, the effect of such acquisition, of such 
stocks or assets, or of the use of such stock by the voting or granting of proxies 
or otherwise, may be [to] substantially to lessen competition, [between such 
corporations, or any of them, whose stock or other share capital is so acquired, 
or to restrain such commerce in any section or community] or to tend to create 
a monopoly [of any line of commerce]. 

“This section shall not apply to corporations purchasing such stock solely for 
investment and not using the same by voting or otherwise to bring about, or in 
attempting to bring about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation engaged in commerce 
from causing the formation of subsidiary corporations for the actual carrying on 
of their immediate lawful business, or the natural and legitimate branches or 
extensions thereof, or from owning and holding all or a part of the stock of such 
subsidiary corporations, when the effect of such formation is not to substantially 
lessen competition. 

“Nor shall anything herein contained be construed to prohibit any common 
-arrier subject to the laws to regulate commerce from aiding in the construction of 
branches or short lines so located as to become feeders to the main line of the com- 
pany so aiding in such construction or from acquiring or owning all or any part 
of the stock of such branch lines, nor to prevent any such common carrier from 
acquiring and owning all or any part of the stock of a branch or short line con- 
structed by an independent company where there is no substantial competition 
between the company owning the branch line so constructed and the company 
owning the main line acquiring the property or an interest therein nor to prevent 
such common carrier from extending any of its lines through the medium of the 
acquisition of stock or otherwise of any other [such] common carrier where 
there is no substantial competition between the company extending its lines and 
the company whose stock, property, or an interest therein is so acquired. 

“Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or construed to authorize or make lawful anything heretofore prohibited or made 
illegal by the antitrust laws, nor to exempt any person from the penal provisions 
thereof or the civil remedies therein provided. 

Nothing contained in this section shall apply to transactions duly consummated 
pursuant to authority given by the Civil Aeronautics Board, Federal Communica- 
tions Commission, Federal Power Commission, Interstate Commerce Commission, 
the Securities and Exchange Commission in the exercise of its jurisdiction under 
section 10 of the Public Utility Holding Company Act of 1935, the United States 
Maritime Commission, or the Secretary of Agriculture under any statutory 
provision vesting such power in such Commission, Secretary, or Board. 

“Sec. 11. That authority to enforce compliance with sections 2, 3, 7, and 8 of 
this Act by the persons respectively subject thereto is hereby vested in the Inter- 
state Commerce Commission where applicable to common carriers subject to the 
Interstate Commerce Act, as amended; in the Federal Communications Commis- 
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sion where applicable to common carriers engaged in wire or radio communication 
or radio transmission of energy; in the Civil Aeronautics [Authority] Board 
where applicable to air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938 ; in the Federal Reserve Board where applicable to banks, 
banking associations, and trust companies; and in the Federal Trade Commission 
where applicable to all other character of commerce to be exercised as follows: 

“Whenever the Commission, [Authority,] or Board vested with jurisdiction 
thereof shall have reason to believe that any person is violating or has violated 
any of the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve 
upon such person and the Attorney General a complaint stating its charges in that 
respect, and containing a notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said complaint. The person so 
complained of shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the Commission, [Authority,] 
or Board requiring such person to cease and desist from the violation of the law 
so charged in said complaint. The Attorney General shall have the right to inter- 
vene and appear in said proceeding and any person may make application, and 
upon good cause shown may be allowed by the Commission, [Authority,] or 
Board, to intervene and appear in said proceeding by counsel or in person. The 
testimony in such proceeding shall be reduced to writing and filed in the office 
of the Commission, [Authority,] or Board. If upon such hearing the Commission, 
CAuthority,] or Board, as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall make a report 
in writing, in which it shall state its findings as to the facts, and shall issue and 
cause to be served on such person on order requiring such person to cease and 
desist from such violations, and divest itself of the stock, or other share capital, 
or assets, held or rid itself of the directors chosen contrary to the provisions of 
sections 7 and 8 of this Act, if any there be, in the manner and within the time 
fixed by said order. Until a transcript of the record in such hearing shall have 
been filed in a Ecircuit court of appeals of the] United States court of appeals 
as hereinafter provided, the Commission, [Authority,] or Board may at any time, 
upon such notice, and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order made or issued by it under 
this section. 

“If such person fails or neglects to obey such order of the Commission, [Author- 
ity,] or Board while the same is in effect, the Commission, [Authority,] or Board 
may apply to the [circuit court of appeals of the] United States court of appeals 
within any circuit where the violation complained of was or is being committed or 
where such person resides or carries on business, for the enforcement of its order, 
and shall certify and file with its application a transcript of the entire record in 
the proceeding, including all the testimony taken and the report and order of the 
Commission, [Authority,] or Board. Upon such filing of the application and 
transcript the court shall cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of the question deter- 
mined therein, and shall have power to make and enter upon the pleadings, testi- 
mony, and proceedings set forth in such transcript a decree affirming, modifying, 
or setting aside the order of the Commission, [Authority,] or Board. The findings 
of the Commission, [Authority,] or Board as to the facts, if supported by [testi- 
mony] substantial evidence, shall be conclusive. If either party shall apply te 
the court for leave to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence in the proceeding be- 
fore the Commission, [Authority,] or Board, the court may order such additional 
evidence to be taken before the Commission, [Authority,] or Board and to be ad- 
duced upon the hearing in such manner and upon such terms and conditions as ta 
the court may seem proper. The Commission, [Authority,] or Board may 
modify its findings as to the facts, or make new findings, by reason of the addi- 
tional evidence so taken, and it shall file such modified or new findings, which, if 
supported by [testimony] substantial evidence, shall be conclusive, and its recom- 
mendations, if any, for the modification or setting aside of its original order, with 
the return of such additional evidence. The judgment and decree of the court 
shall be final, except that the same shall be subject to review by the Supreme 
Court upon certiorari as provided in section [240 of the Judicial Code] 1254 of 
title 28, United States Code. 

“Any party required by such order of the Commission, [Authority,] or Board 
to cease and desist from a violation charged may obtain a review of such order in 
said [circuit court of appeals] United States court of appeals by filing in the court 
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a written petition praying that the order of the Commission, [Authority,] or 
Board be set aside. A copy of such petition shall be forthwith served upon the 
Commission, [Authority,] or Board, and thereupon the Commission, [Authority,] 
or Board forthwith shall certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript the court shall have the 
same jurisdiction to affirm, set aside, or modify the order of the Commission, 
CAuthority,}] or Board as in the case of an application by the Commission, 
CAuthority,] or Board for the enforcement of its order, and the findings of the 
Commission, [Authority,] or Board as to the facts, if supported by [testimony] 
substantial evidence, shall in like manner be conclusive. 

“The jurisdiction of the [circuit court of appeals of the] United States court of 
appeals to enforce, set aside, or modify orders of the commission, [authority,] or 
board shall be exclusive. 

“Such proceedings in the [circuit court of appeals] United States court of ap- 
peals shall be given precedence over [other] cases pending therein, and shall be 
in every way expedited. No order of the commission, [authority,] or board or 
the judgment of the court to enforce the same shall in anywise relieve or absolve 
any person from any liability under the antitrust Acts. 

“Complaints, orders, and other processes of the commission, [authority,] or 
board under this section may be served by anyone duly authorized by the com- 
mission, [authority,] or board, either (a) by delivering a copy thereof to the 
person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation to 
be served; or (b) by leaving a copy thereof at the principal office or place of 
business of such person; or (c) by registering and mailing a copy thereof ad- 
dressed to such person at his principal office or place of business. The verified re- 
turn by the person so serving said complaint, order, or other process setting forth 
the manner of said service shall be proof of the same, and the return post-office 
receipt for said complaint, order, or other process registered and mailed as afore- 
said shall be proof of the service of the same.” 


MINORITY VIEWS OF Mr. DONNELL 


The proposed act (H. R. 2734) to amend an act entitled “An act to supplement 
existing laws against unlawful restraints and monopolies, and for other pur- 
poses,’”’ approved October 15, 1914 (38 Stat. 730), as amended, should, for reasons 
hereinafter set forth, not be enacted into law. 


I. PURPOSE OF THE BILL 


The majority report says: 

“The purpose of the proposed legislation is to prevent corporations from 
acquiring another corporation by means of the acquisition of its assets, where- 
under the present law it is prohibited from acquiring the stock of said 
corporation.” 

The purpose of the proposed bill, H. R. 2734, as further stated in the majority 
report, is “to limit future increases in the level of economic concentration 
resulting from corporate mergers and acquisitions.” 


II. THERE IS NO SHOWING, IN THE MAJORITY REPORT, OF THE EXISTENCE 
OF ECONOMIC NEED FOR H. R. 2734 


The majority report states that “there is substantial agreement that the 
level of economic concentration is extremely high.” 

Figures presented by Dr. Willford I. King, professor emeritus of economics 
at New York University, are set forth in the majority report as revealing “an 
extraordinary level of concentration.” It is significant, however, that, notwith- 
standing the emphasis which is thus laid by the majority report on the height 
of the economic concentration level, said report does not assert that acquisitions, 
by one corporation, of assets of another corporation or of other corporations 
have caused any great increase in such level. 

In considering whether the present level of concentration demonstrates the 
existence of a need for enactment of H. R. 2734, attention is called to an instruc- 
tive article (Senate subcommittee hearings p. 371 ff.), prepared to appear in 
the February 1950 issue of the Review of Economics and Statistics, by Doctors 
John Lintner and J. Keith Butters on “Effect of Mergers on Industrial Con- 
centrations, 1940-47.” The material in that article was originally prepared as 

art of the background for a monograph which is one part of the study of the 
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effects of taxation on business decisions, which has been conducted at the 
Harvard Graduate School of Business Administration under a grant from the 
Merrill Foundation for the Advancement of Financial Knowledge. 

The authors of said article point out the general recognition of the fact “that 
the high degree of industrial concentration which characterizes our economy 
today stems largely from the two waves of merger activity in the late nineteenth 
century which were typified by the formation of the Standard Oil trust in 1879 
and, later, of the billion dollar United States Steel Corp. at the turn of the 
century.” [Our emphasis. ] 

The article further points out that “The major merger movement of the 1920's 
still further increased prevailing levels of concentration.” [Our emphasis. ] 

It is true that (@) since 1940 there has occurred what Doctors Lintner and 
Butters term “the resurgence of large-scale merger activity in the United States,” 
(b) according to them in “manufacturing and mining alone the financial manuals 
list approximately 2,000 formerly independent companies which disappeared as 
a result of mergers and acquisitions by other companies in the 8-year period, 
1940-47.” and (c) to quote further from the above-mentioned article: “The 
companies so absorbed held assets, at the date of sale or merger, estimated by 
the Federal Trade Commission to amount to approximately $5 billion.” 

Indeed, the Federal Trade Commission, in its 1948 report on the merger move- 
ment, says: 

“The importance of external expansion in promoting concentration has never 
been more clearly revealed than in the acquisition movement that is taking place 
at the present time—a movement which is strengthening the position of big 
business in several ways.” 

Messrs. Lintner and Butters developed points, however, which seem to them 
“to essentially reverse the major conclusion on the contribution of mergers to 
increasing general concentration.” The apparent contradiction between many of 
the findings of Messrs. Lintner and Butters and those of the Federal Trade Com- 
mission is explained, so Messrs. Lintner and Butters inform us, for the most part 
“by the fact that the Commission analyzed primarily data on the numbers of 
mergers whereas our” [i. e. Messrs. Litner and Butters’] “analysis also takes 
full account of the size of the merged companies.” [Our emphasis. ] 

The Lintner and Butters article points out that “for all manufacturing and 
mining companies during the 8-year period, 1940-47, mergers were a much less 
important source of growth for large companies than for smaller companies.” 

Moreover the authors of the article further state: 

“Technical measures of concentration in the asset holdings of manufacturing 
and mining companies show only a slight increase in concentration as a result of 
merger activity during 1940—47.” 

The writers of the article point out that— 

“(a) The total assets acquired through merger or purchase during the 1940-47 
period by all manufacturing firms with assets of over $100,000,000 at the time of 
acquisition amount to $780,000,000, or only 2.1 percent of the total assets of all 
firms with assets of over $100,000,000 at the end of 1946. 

“(b) The corresponding figure for all firms with assets of over $50,000,000 at 
the end of 1946 is 2.8 percent. 

“(c) The ratio generally used to measure relative concentration or inequality— 
when computed for the asset distribution of all companies—increased, on account 
of mergers, by less than 1 percent during the 1940-47 period. 

“(d@) When computed separately for both the 500 and the 1,000 largest manu- 
facturing companies, however, the index was actually reduced by the merger 
activity of these firms.” 

Messrs. Lintner and Butters further state : 

“Since particular importance attaches to the distribution of assets a mong the 
largest companies, we also computed the index of concentration for the 500 and 
the 1,000 largest manufacturing companies as of the end of 1946. In both in- 
stances relative concentration was reduced as a result of all the acquisitions of 
these companies over the 8-year period. The index for the 1,000 largest was 
reduced from 0.639 to 0.632. For the 500 largest the decrease was substantially 
greater, from 0.550 to 0.534, or by about 3 percent as compared to the increases 
of about 1 percent for all manufacturing and mining as a whole.” F 

Moreover mergers are not the only factors which have entered into concen- 
tration since 1940. Messrs. Lintner and Butters say: 

“In general, our findings indicate that, because of their large absolute size, 
other factors such as retained earnings and the relative availability of outside 
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capital have potentially much greater effects on concentration than mergers have 


had since 1940.” 
The concluding two paragraphs of the article of Messrs. Lintner and Butters 


read: 

“In conclusion, the Federal Trade Commission correctly appraised the recent 
merger movement in describing its outstanding characteristic insofar as its im- 
pact on concentration is concerned as “* * * the absorption of smaller, inde- 
pendent enterprises by larger concerns.” But it drew an erroneous inference as 
to the significance of this characteristic. Rather than promoting concentrations 
this very characteristic explains why the recent merger movement has had such 
slight effect on over-all levels of concentration. 

“This same characteristic also distinguishes the recent merger movement from 
its major predecessors which were characterized by combinations in which very 
large corporations acquired other very large corporations. In fact, the combina- 
tion of very large companies was the dominant characteristic of the great waves 
of mergers of from 50 to 75 years ago which gave ‘American industry its char- 
acteristic twentieth century concentration of control.’ Such combinations also 
played an important role in the extraordinarily active merger movement of the 
1920’s. In striking contrast, in the recent merger movement combinations between 
very large companies have been negligible in number.” [Our emphasis.] 

It would be reasonable to expect that, if the level of economic concentration 
has in recent years been materially raised through the medium of acquisition 
by one corporation of the assets of another or of others, the majority report 
would have contained a finding to that effect. No such finding appears in that 
report. Not only is such finding absent from the report, but Doctors Lintner 
and Butters say: “Jo sum up, mergers have been responsible for such a small 
percentage of the total growth of large firms since 1940 that their effect on 
over-all levels of industrial concentration has been very small. (Senate sub- 
committee hearings on H. R. 2734, p. 374.)” [Our emphasis. ] 

In the absence of a finding, in the majority report, either that in recent years 
there has occurred a material increase in the height of the level of economic 
concentration through the means of acquisition by.a corporation of assets of 
another corporation or other corporations, or that likelihood of such material 
increase through such means is threatened, the majority fail, in their report, 
to bring to the attention of the Senate the existence of such facts as make it 
important that legislation to prevent such acquisition be enacted. 


ACT ALREADY MAKES ILLEGAL SUCH ASSETS ACQUISITIONS AS 
OF THE COUNTRY OR AS 
IN ANY 


Ill. THE SHERMAN 
SHALL TEND TO CREATE A MONOPOLY IN ANY SECTION 
SHALL HAVE THE EFFECT OF SUBSTANTIALLY LESSENING COMPETITION 


SUCH SECTION 


Such acquisition of assets as shall tend to create a monopoly or as shall have 
the effect of substantially lessening competition is already illegal under the 
Sherman Act (Act of July 2, 1890, 26 Stat. 209). 


Monopoly 

Monopolization, or attempted monopolization, of any part of the trade or 
ecommerce among the several States, or with foreign nations, is made punishable 
by section 2 of the Sherman Act. Said section 2 reads, in part, as follows: 

“Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor * * *.” 

Actual exclusion of competitors is not necessary to the crime of monopoliza- 
tion under said section 2. In its opinion in American Tobacco Co. et al. v. 
United States (328 U. S. 781, at pp. 808 and 809) the court states: 

“The question squarely presented here by the order of this Court in allow- 
ing the writs of certiorari is whether actual exclusion of competitors is neces- 
sary to the crime of monopolization in these cases under §2 of the Sherman 
Act. We agree with the lower courts that such actual exclusion of competitors 
is not necessary to that crime in these cases and that the instructions given 
to the jury, and hereinbefore quoted, correctly defined the crime. A correct 
interpretation of the statute and of the authorities makes it the crime of mo- 
nopolizing, under §2 of the Sherman Act, for parties, as in these cases, to 
combine or conspire to acquire or maintain the power to exclude competitors 
from any part of the trade or commerce among the several states or with foreign 
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nations, provided they also have such a power that they are able, as a group, 
to exclude actual or potential competition from the field and provided that they 
have the intent and purpose to exercise that power. See United States v. 
Socony-Vacuum Oil Co. (310 U. S. 150, 226, n. 59), and authorities cited.” 

At page 810 the court states: 

“Neither proof of exertion of the power to exclude nor proof of actual exclusion 
of existing or potential competitors is essential to sustain a charge of monopoliza- 
tion under the Sherman Act.” 

In Fashion Originators’ Guild, etc. v. Federal Trade Commission (312 U. 8. 
457, 1. c. 466) the court says: “Nor is it determinative in considering the policy 
of the Sherman Act that Petitioners may not yet have achieved a complete 
monopoly. For it is sufficient if it really tends to that end and to deprive the 
public of the advantages which flow from free competition’ (citing cases).” 


Substantial lessening of competition 


Not only is there in the Sherman Act adequate provision making conduct 
tending to a complete monopoly illegal, but it is also true that an assets acqui- 
sition, the effect of which shall be substantially to lessen competition, is viola- 
tive of that portion of the Sherman Act which declares every contract in restraint 
of trade or commerce among the several States, or with foreign nations, to be 
illegal. Reference is made to section 1 of the Sherman Act which reads, in part, 
as follows: 

“Every contract combination in the form of trust or otherwise or conspiracy 
in restraint of trade or commerce among the several States, or with foreign 
nations, is declared to be illegal * * *.” 

The Supreme Court, in United States v. Socony-Vacuum Oil Co., Inc., et al. 
(310 U. 8. 150 at p. 226) said: 

“But the crime under § 1 is legally distinct from that under § 2 (cases cited) 
though the two sections overlap in the sense that a monopoly under §2 is a 
species of restraint of trade under § 1.” 

Acquisition of assets is attained by a sale. 55 Corpus Juris, 48, Note 69 (a) 
reads in part: 

“A ‘sale,’ in the legal import of the word, implies the transferring of property 
from the seller to the buyer for a price, and includes, not only the idea of divest- 
ing the seller of title, but that of vesting it in the buyer. State v. Wentworth 
(35 N. H. 442, 443).” 

A sale of assets is a “contract.” Section 1 of the Sherman Act makes every 
“contract” of the type therein mentioned illegal. In 55 Corpus Juris, 36 is the 
following: 

“ ‘Sale,’ in legal nomenclature, is a term of precise legal import, both at law 
and in equity, and has a well-defined legal signification, and has been said to 
mean, at all times, a contract between parties to give and to pass rights of 
property for money, which the buyer pays or promises to pay to the seller for 
the thing bought or sold.” 

In White v. Trent (100 Fed. 290, 291) the court says: 

“Inasmuch as a sale is a contract or agreement, it is frequently spoken of as a 
‘contract of sale’ or ‘an agreement of sale,’ two phrases which, in law, mean 
no more and no less than the word ‘sale.’ ” 

Clearly a sale of assets comes within the term “contract” as used in section 
1 of the Sherman Act. United States v. Steel Co. et al. (334 U. S. 495) is a suit 
brought by the United States to enjoin the United States Steel Corp. and its 
subsidiaries from purchasing the assets of the largest independent steel fabri- 
cator on the west coast on the ground that such asquisifion would violate sec- 
tions 1 and 2 of the Sherman Act (1. c. 498). Although the proof adduced by the 
Government failed in that suit to prove its contention that the acquisition of 
Consolidated (i. e. of such assets) would unreasonably lessen competition in the 
respects charged, and consequently the court held (1. ¢. 508) the proposed con- 
tract was not forbidden by section 1 of the Sherman Act, it is nevertheless ob- 
vious that the court accepted the proposition that the sale of assets, if an un- 
reasonable lessening of competition were proved, would be illegal under section 
1 of the Sherman Act. In this connection attention is called to the language of 
the court at pages 507 and 508 that “On the record before us and in agreement 
with the trial court we conclude that the Government has failed to prove its 
contention that the acquisition of Consolidated would unreasonably lessen com- 
petition in the three respects charged, and therefore the proposed contract is 
not forbidden by §1 of the Sherman Act.” [Emphasis ours.] 
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In said case of United States v. Steel Co. et al. (334 U. S., 1l. ¢. 527) the court 
says, with respect to the acquisition of competitors in identical or similar lines 
of merchandise (the case being, as above indicated, one in which the purchase 
of assets was involved) : 

“If such acquisition results in or is aimed at unreasonable restraint, then 
the purchase is forbidden by the Sherman Act.” 

By reason of the use by the court of the term “unreasonable restraint” it is 
obvious that the provision of the Sherman Act by which the court considered 
that said purchase would be forbidden is section 1 which declares to be illegal 
every contract, etc., “in restraint of trade.” 

In our opinion the provision of said section 1 declaring illegal every contract, 
ete., “in restraint of trade or commerce among the several States, or with foreign 
nations” includes, within its scope, any tendency of an assets acquisition to 
substantial lessening, hindering, or suppression of competition. In Shotkin v. 
General Electric Co. et al. (171 Fed. 2d. 236 (U.S. C. A., Tenth Circuit) decided 
December 2, 1948), the defendants were charged under sections 1, 2, 3, 4, 7, and 
15 of the Sherman Antitrust Act. The court in that case said (1. ¢. 238): 

“But regardless of the intent of the parties, if the inherent tendency of the 
combination, agreement, or concert is substantially to lessen, hinder, or suppress 
competition in the channels of the trade or commerce, it comes within the sweep 
of the act. Fashion Originators’ Guild v. Federal Trade Commission (312 U. 8S. 
457, 668 [468], 61 S. Ct. 708, 85 L. Ed. 949.)” 

It is our opinion that the court, in the language so quoted, is referring not 
to section 2 of the Sherman Act (which is the section relative to monopolization ) 
but to section 1, which is the section which relates to contracts, combinations, 
or conspiracies in restraint of trade. The reason for this opinion is that the 
language so quoted is the concluding part of a paragraph the earlier portion of 
which reads: 

“In determining whether a contract, combination, or concert constitutes re- 
straint of trade or commerce in violation of the act, the intention of the parties 
may or may not be material, depending on whether the necessary effect of the 
agreement or concert or acts done is to directly restrain such trade or to create 
a monopoly. A specific intent to restrain such trade or commerce or to build up 
a monopoly in order for an agreement or concert to come within the scope of 
the act is not always necessary (Swift € Co. v. United States, 196 U. 8S. 375, 
25 S. Ct. 276, 49 L. Ed. 518; United States v. Griffith, 334 U. S. 100, 68 S. Ct. 941.)” 

No legislation other than the Sherman Act is necessary to make illegal any 
such restraints of interstate commerce the effects of which do not cover the 
entire United States. In United States v. Steel Co. (334 U. S. 1. c. 519) the 
court says: 

“The Sherman Act is not limited to eliminating restraints whose effects cover 
the entire United States; we have consistently held that where the relevant com- 
petitive market covers only a small area, the Sherman Act may be invoked to 
prevent unreasonable restraints within that area.” 

Under the Sherman Act the Attorney General may not only institute and 
maintain criminal proceedings against corporations which he deems to have 
violated that act, but, in addition, at his instance there may be granted injunc- 
tive relief or divestiture decree to prevent the exercise of power to raise prices or 
exclude competition even though such power has not been exercised. Mr. Gilbert 
Montague, attorney at law, in memorandum filed (subcommittee hearings, p. 
198) with the subcommittee said : 

“For many years the Supreme Court has been expanding its interpretation of 
the Sherman Act. Today that act empowers the Attorney General to apply to 
the court for an injunction ab initio, or criminal sentence, or divestiture decree 
in respect of any economic concentration, be it existing or incipient, whether a 
person, firm, or corporation, or group of them, which has power to raise prices, or 
or to exclude competition, in any section of the country, even though it is only 
incipient, and never exercises such power. 

“This was the unanimous decision of the Supreme Court in American Tobacco 
Co. v. U. 8. (328 U. S. 781 (1946), which reiterated the rule that was unanimously 
stated in the final decision of U. S. v. Aluminum Co. of America (148 F. 2d 416 
(1945) ).” 

Clearly, under the Supreme Court’s interpretation of the Sherman Act, that 
law already makes illegal such assets acquisitions as shall produce the power, 
whether exercised or not, to create a monopoly in any section of the country 
or as shall inherently tend to lessen substantially competition in any such 
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section. Consequently there does not exist a need for H. R. 2734 in order to 
make such assets acquisitions illegal. 


IV. THE FACT THAT THE CLAYTON ACT COVERS STOCK ACQUISITIONS IS NO REASON 
FOR SO AMENDING THE CLAYTON ACT AS TO CAUSE IT TO COVER ASSETS ACQUISITIONS 


As stated earlier in this report the majority report says: 

“The purpose of the proposed legislation is to prevent corporations from acquir- 
ing another corporation by means of the acquisition of its assets, where under 
the present law it is prohibited from acquiring the stock of said corporation.” 

The majority report then continues: 

“Since the acquisition of stock is significant chiefly because it is likely to result 
in control of the underlying assets, failure to prohibit direct purchase of the 
same assets has been inconsistent and paradoxical as to the over-all effect of 
existing law.” 

These two quoted statements present the view that, inasmuch as stock acquisi- 
tions are prohibited by the Clayton Act, and inasmuch as assets acquisitions 
may produce an effect identical with the effect of such stock acquisitions, assets 
acquisitions should also be prohib‘ted by the Clayton Act. 

The answer to this argument follows: 

(1) The Sherman Act (as has been demonstrated in III of this report) 
already makes illegal such assets acquisitions as shall produce the power, 
whether exercised or not, to create a monopoly in any section of the country or 
as shall inherently terd to lessen substantially competition in any such section; 
and not only may the Attorney General, under the Sherman Act, institute and 
maintain criminal proceedings against corporations which he deems to have 
violated that act but, in addition, at his instance there may be granted injunctive 
relief or divestiture decree to prevent the exercise of power to raise prices or 
exclude competition even though such power has not been exercised: conse- 
quently there is no necessity of now adding, in the Clayton Act, legislation 
concerning assets acquisitions. ’ 

It may be argued that, if the last above sentence is true, the Congress 
(because the Sherman Act, just as it applies to assets acquisitions, applies also 
to stock acquisitions and consequently there was no need to enact that part of 
the Clayton Act which refers to stock acquisitions) would not have legislated, 
in the Clayton Act, with respect to stock acquisitions. It is to be noted, however, 
that (a) subsequent to the enactment of the Clayton Act, the Sherman Act 
has been very broadly interpreted by the Supreme Court, as is pointed out by 
Mr. Gilbert Montague in the above-mentioned memorandum filed with the 
subcommittee in his statement reading: 

“This bill (referring to H. R. 2734) is wholly unnecessary, for the Supreme 
Court has recently expanded its interpretation of the Sherman Act, so that it 
now curbs every evil in big business (subcommittee hearings, p. 198).” 
and (b) Congress may not have anticipated, at the time the Clayton Act was 
passed, that the scope of the Sherman Act would be interpreted by the courts 
to be as broad as it has since been by them interpreted to be. 

Moreover, Congress may have been influenced to enact the provisions of the 
Clayton Act which refer to stock acquisitions by reason of the fact that a 
secret acquisition of control of a business could be effected through the purchase 
of the stock of such business and it might therefore be desirable, in ferreting 
out the existence of such secret acquisition of control of a business, that an 
administrative body, such as the Federal Trade Commission, equipped with 
investigators, rather than a court be invested with power to ferret out and 
issue an order to cease and desist. In this connection attention is called to 
the following excerpt from the senatorial debate on the Clayton Act, namely: 

“Mr. CumMInNs. I do not believe that is the proper construction of the anti- 
trust law: otherwise there could be no sale of business. I think there can be, 
but wherever the law permits the sale of the business then it ought to be open 
and public, and a corporation ought not to acquire control of a business simply 
through the purchase of the stock of a company which continues under its own 
name and, so far as the public knows, is independent in its management. That 
is what I think this section is intended in the main to prevent (Congressional 

d, vol. 51, pt. 14, p. 14316).” i 
wr eteet stock nenlaitines might readily deceive the public into believing that 
two corporations were competing with each other when actually one was owned 
by the other. Congress may, therefore, have thought, at the time the Clayton 
Act was passed, that a summary, quick type of procedure by an administrative 
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agency, which also has the power and authority to investigate, was necessary 
to deal properly with such secret stock acquisitions, and that, because assets 
acquisitions are generally known by the public, the courts could, under the 
Sherman Act, adequately deal with assets acquisitions. 

In Federal Tradc Commission v. Western Meat Company, Thatcher Manufac- 
turing Company vy. Federal Trade Commission (272 U. 8. 554, 560 (1926) ), the 
Supreme Court said (561) : 

“The purpose of the Act (the Clayton Act) was to prevent continued holding 
of stock and the peculiar evils incident thereto. If purchase of property has pro- 
duced an unlawful status a remedy is provided through the courts. Sherman Act, 
c. 647, 26 Stat. 209; Act to Create a Federal Trade Commission, c. 311, § 11, § 
38, Stat. 717, 724; Clayton Act. c. 323, §§ 4, 15, 16, 38 Stat. 730, 731, 736, 737; 
United States v. American Tobacco Co., 221 U. 8.106. The Commission is without 
authority under such circumstances.” 

Assets acquisitions were obviously not likely to be secret. 

In light of the interpretation given by the Supreme Court in recent years to 
the Sherman Act, sections 7 and 11 of the Clayton Act are not necessary to make 
illegal either a stock acquisition or an assets acquisition by a corporation where, 
in any line of commerce’ (see footnote) such acquisition produces the power, 
whether exercised or not, to create a monopoly in any section of the country or 
as shail inherently tend to lessen substantially competition in any such section. 

2) In any case in which a court can function adequately, Congress should 
not now grant to the Federal Trade Commission any admixture of prosecuting 
and quasi-judicial powers. If H. R. 2734 shall be enacted, the Federal Trade 
Commission will with respect to assets acquisitions have (just as it now has 
with respect to stock acquisitions) extensive power, both prosecuting and quasi- 
judicial (see sec. 11 of H. R. 2734). Moreover the findings of the Commission 
as to facts, if supported by substantial evidence, will with respect to assets ac- 
quisitious (just as now with respect to stock acquisitions) be conclusive both in 
subsequent court review of the orders of the Commission and in cases where ap- 
plication is made by the Commission to a court for enforcement of its order. 

The National Association of Manufacturers, in a statement printed in the sub- 
committee hearings (p. 115), said: 

“In considering the proposed changes in section 7 of the Clayton Act, it must 
be understood that the discretionary administrative powers of the Federal Trade 
Commission are vastly broader today than at the time the Clayton Act and the 
Federal Trade Commission Act were enacted. This has resulted from the tend- 
ency of the courts to uphold the Commission’s conclusions of law, as well as 
its findings of fact, almost solely upon the basis of the agency’s presumed ‘expert- 
ness coming from experience’.” 

We make no point against a provision making conclusive, if supported by 
substantial evidence, the findings of an administrative body, as to facts, in 
instances in which it is advisable to grant such body the right to perform 
quasi-judicial functions. We do not, however, think it usually advisable fo 
give such power to an administrative body in cases where courts can adequately 
handle the situation. 

In the case of assets acquisitions, which are usually characterized by absence 
of secrecy, a court can function adequately—and the service of the Federal 
Trade Commission equipped to ferret out and uncover secret conduct is not 
needed—to prevent such of those acquisitions as shall produce the power, whether 
exercised or not, to create a monopoly in any section of the country or as shall 
inherently tend to lessen substantially competition in any such section. The 
enactment of H. R. 2734 would largely increase the scope of subject matter over 
which the Federal Trade Commission would exercise an admixture of prosecuting 
and quasi-judicial functions. The additional subject matter, namely assets 
acquisitions, is one over which a court can function adequately. It is therefore 
unwise to create the increase, which H. R. 2734 would create, in the area over 
which the Federal Trade Commission may exercise said admixture of functions. 


1“Commerce.” as used in the Clayton Act, means trade or commerce among the several 
States and with foreign nations, or between the District of Columbia or any Territory of 
the United States and any State, Territory. or foreign nation, or between any insular 
possessions or other places under the jurisdiction of the United States, or between any 
such possession or place and any State or Territory of the United States or the District 
of Columbia or any foreign nation, or within the District of Columbi» or any Territory 
or any insular possession or other place under the jurisdiction of the United States: 
Provided, That nothing contained in the Clayton Act shall apply to the Philippine Islands. 
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V. H. RB. 2734 WOULD PRODUCE HARMFUL EFFECTS 


If this bill (which would amend the Clayton Act) shall be enacted into law: 
(1) No corporation subject to the jurisdiction of the Federal Trade Commission 
shall acquire the whole or any part of the assets of another corporation engaged 
in commerce (as defined in previous footnote), where in any line of commerce, 
as so defined, in any section of the country, the effect of such acquisition may 
be substantially to lessen competition, or to tend to create a monopoly. 

(2) The Federal Trade Commission, whenever it shall have reason to believe 
that any person is violating or has violated the foregoing prohibition, shall issue 
a complaint stating its charges in that respect. 

(3) If, upon the hearing provided by the law, the Commission shall be of 
the opinion that the foregoing prohibition has been or is being violated, it snall 
issue an order requiring the person complained of to cease and desist from such 
violation and divest itself of the assets held contrary to the foregoing prohibition. 

One result of the foregoing is that if the bill shall become law no corporation 
acquiring the whole or any part of the assets of another corporation which is 
engaged in commerce, as so defined, can be certain that the acquisition of such 
assets is valid until the validity of the transaction shall have been adjudicated by 
the procedure specified in the act. 

Among reasons why the uncertainty of the outcome of such adjudication is 
especially great is that not only would the effect of such acquisition “in any line 
of commerce” (as commerce is so defined) have to be determined before the 
validity or invalidity of the transaction would be established, but in addition 
there would have to be also first determined the effect, in such line of commerce, 
in any section of the country of such acquisition. [Our emphasis. ] 

The term “any section of the country” is not defined in the bill but would have 
to be determined by the Federal Trade Commission or the court. A similar 
phrase in an amendment to 8S. 1008 was criticized by Congressman Celler (who 
introduced H. R. 2734) in House debate as follows: 

“The phrase ‘to restrain commerce in any section of the country’ is new phrase- 
ology. I have not heard that before in any antitrust legislation or in any 
Federal Trade Commission legislation. It would give rise to all manner of ques- 
tions, of controversies, and of disputes; there would be nothing but confusion. It 
would mean a field day for the lawyers. I ama lawyer and I would like to havea 
field day, but I do not think we should on the fioor of the House, willy-nilly pass 
legislation without mature reflection and deliberation, that we should not accept 
words that would make for confusion, words which have not been passed upon by 
the courts (Congressional Record, July 7, 1949, pp. 9248 and 9249).” 

A further reason why the uncertainty of the outcome of the adjudication above 
mentioned is especially great is that the effect of such acquisition which is deter- 
minative of the validity or invalidity of the transaction is whether or not it “may 
be” substantially to lessen competition, or to tend to create a monopoly. 

The bill does not specify, as a ground of invalidity, an actual existence of power 
to lessen competition or a tendency to create a monopoly, but specifies merely that 
there “may be” a substantial lessening of competition or a tendency to create a 
monopoly. The Supreme Court of the United States in the case of Federal Trade 
Commission v. Morton Salt Co. (334 U.S. 37, at p. 46) stated: 

“The statute requires no more than that the effect of the prohibited price dis- 
criminations ‘may be substantially to lessen competition * * * or to injure, 
destroy, or prevent competition.’ After a careful consideration of this provision 
of the Robinson-Patman Act, we have said that ‘the statute does not require that 
the discriminations must in fact have harmed competition, but only that there is 
a reasonable possibility that they “may” have stich an effect.’ Corn Products Co. 
v. Federal Trade Commission (324 U. S. 726, 742).” 

The court. however, in footnote 14 on page 46, stated: 

“This language is to be read also in the light of the following statement in the 
same case, discussing the meaning of § 2(a), as contained in the Robinson-Patman 
Act, in relation to § 3 of the Clayton Act: 

“ ‘Tt is to be observed that § 2 (a) does not require a finding that the discrimina- 
tions in price have in fact had an adverse effect on competition. The statute is 
designed to reach such discriminations “in their incipiency,” before the harm 
to competition is effected. It is enough that they “may” have the prescribed 
effect. Cf. Standard Fashion Co. v. Magrane-Houston Co. (258 U. S. 346, 356- 
357). But as was held in the Standard Fashion case, supra, with respect to the 
like provisions of § 3 of the Clayton Act, prohibiting tying clause agreements, 
the effect of which ‘may be to substantially lessen competition, the use of the 
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word “may” was not to prohibit discriminations having “the mere possibility” 
of those consequences, but to reach those which would probably have the defined 
effect on competition.’ 324 U. S. at 738; see also United States vy. Lexington Mill 
Co. (232 U. S. 399, 411).” 

The court, however, subsequent to said quoted footnote says, in the Morton 
Salt Co, case (1 ¢. 47): 

“As we have pointed out, however, the Commission is authorized by the act 
to bar discriminatory prices upon the ‘reasonable possibility’ that different prices 
for like goods to competing purchasers may have the defined effect on com- 
petition.” 

In Standard Oil Company of California et al. v. United States (337 U. S. 1. e. 
300) the court said: 

“The Standard Fashion case, the first of the five holding that the act had been 
violated, settled one question of interpretation of §3. The Court said: 

“Section 38 condemns sales or agreements where the effect of such sale or con- 
tract of sale “may” be to substantially lessen competition or tend to create 
monopoly * * *. But we do not think that the purpose in using the word “may” 
was to prohibit mere possibility of the consequences described. It was intended 
to prevent such agreements as would under the circumstances disclosed probably 
lessen competition, or create an actual tendency to monopoly.’ 258 U. S. at 
356-57. See also Federal Trade Comm’n v. Morton Salt C6. (3384 U. S. 37, 46, 
n. 14).” 

From the foregoing there will be observed the difficulty which the Supreme 
Court has had in determining the meaning of the word “may.” The word “may” 
probably does not mean the “mere possibility” but may mean either the “reason- 
able possibility” or, at most, the “probability” under “the circumstances dis- 
closed.” 

Obviously it will, prior to final adjudication, be in many specific cases difficult 
if not impossible to be certain whether or not the effect of a specific acquisition 
of assets may be substantially to lessen competition or to tend to create a 
monopoly. 

The extent by which a lessening of competition may constitute a substantial 
lessening thereof is also indeterminate in advance of final adjudication. The 
Supreme Court of the United States has held that in a case in which 6.7 percent 
of the total sales in a particular area are controlled by a company such control 
is such that its effect “may be to substantially lessen competition or tend to create 
a monopoly in any line of commerce,” as used in section 3 of the Clayton Act 
(Standard Oil Company of California et al. v. United States (337 U. 8S. 293 
(1949) ). 

It has been asserted that one of the major purposes of the bill is the protec- 
tion of small business. In view of the foregoing, it would appear that there is 
great danger that the bill would injure, rather than aid, small business. In 
every sale to another corporation, engaged in commerce (as defined in above- 
mentioned footnote), of the assets of a corporation there would be uncertainty 
as to the legality of the transaction and danger that an order would be issued 
to divest the acquiring company of the assets so sold. Such uncertainty would 
act as a serious deterrent to corporations which might otherwise be willing 
customers for such assets. 

Small-business enterprises would feel the heaviest harmful effects of such 
uncertainty. If those interested in a small- or medium-sized business, because 
of bad business conditions, death, age, or ill health of the owners, internal dif- 
ficulties or tax problems, desire that its assets, including its good will, be sold, 
its best market, perhaps its only one, is among other enterprises in the same line 
of business, perhaps competitors. Obviously if one buys out a competitor, com- 
petition is lessened. In view of the foregoing it would appear that there wou'd 
be grave uncertainty of the legality of selling the assets of even a very small 
business to a competitor, engaged in commerce (as so defined), in the same sec- 

tion of the country. If H. R. 2734 becomes law there is great danger that a 
large part of the market for the assets of many small businesses will be de- 
stroyed. Certainly the owners of many small businesses would find available 
to them, for sale by their corporation of its assets, a much more restricted 
market than that which would otherwise exist. 

Mrs. Katherine Parsons, associate director of the employers’ advisory divi- 
sion, Pennsylvania Manufacturers’ Association, when testifying before the sub- 
committee, stated (hearings, p. 93) : 

“As the venture capital of individuals become scarcer small- and medium- 
sized corporations faced with the necessity of selling found that the market for 
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their businesses was restricted to some larger corporation, usually a competitor. 

“It is an indisputable fact that this legislation will now remove this prin- 
cipal remaining market for small- and medium-size businesses in the event that 
sale becomes necessary. The physical properties would have to be disposed of 
piecemeal at salvage prices. The good will and reputation that the company 
may have built up over the years would bring in nothing to the stockholders.” 

Mr. James L. Donnelly, executive vice president of the Illinois Manufacturers’ 
Association, Chicago, Ill., when testifying before the subcommittee, stated 
(hearings, p. 295) : 

“The second reason why we oppose this legislation is that the measure would 
injure small business. This measure represents, in substance, a renewal of the 
effort that has been made for years to induce Congress to so amend the antitrust 
laws that the opportunities of small companies to sell their businesses would, 
in effect, be restricted. 

“This measure, in effect, is based upon the premise that business development 
results only from the building of new plants, facilities, ete. and that such 
development should never follow the iawfui acquisition of the assets of a com- 
petitive company. 

“This philosophy is particularly unfortunate in its application to thousands 
of smaller business firms. 

“Frequently a small business, on account of Government taxation policies, 
internal difficulties, business conditions, death, ill health, age, and many other 
sound considerations, is required to sell its assets, and in many cases, the only 
market for such sale is among competitors. This measure would, in effect, pre- 
vent the sale of said assets to a competitor. 

“The measure would, in effect, freeze the assets of many small business firms 
and prevent their expansion or further development. This result, of course, 
would be directly contrary to the expressed intention of the advocates of the 
measure, i. e., to protect small business against larger concerns.” 

The Commerce and Industry Association of New York, Inc., in a memorandum 
printed in the hearings (p. 55), stated : 

“The small corporate business is usually a family enterprise, or a so-called 
closed corporation; in either case the stock is closely held by relatively few 
individuals. Personal incentive and ability are the principal ingredients for 
its success; and in the absence of extreme, pressing circumstances the small 
business is not bought or sold. The factors motivating such sales are quickly 
enumerated ; death or illness or the retirement of a principal shareholder, bad 
business conditions in the face of small operating capital, personal or immediate 
tax problems, are the ones most frequently responsible. 

“When small business runs afoul of such circumstances, the only market 
usually available is among competitors in the same field. This bill would forbid 
competitors to purchase, and a small business would find it was unable to offer 
itself as a going concern to the highest bidder; virtually, it would of necessity 
be disposed of as at a forced sale; good will and the repute it may have earned 
as a going business would be lost to its stockholders.” 

It has been argued that the Federal Trade Commission would not apply the 
strict language of section 7 so as to prevent a small corporation from selling its 
business or merging with another small business. There is nothing in the bill 
or in the law to insure that the Federal Trade Commission would so construe 
the bill. In fact there does not appear to be anything in the bill which would 
even permit the Federal Trade Commission so to construe it. 

It is reasonable to expect that the bill (H. R. 2734) would also have the effect 
of protecting and solidifying the now-existing position of the big companies in 
that small companies which must compete with the larger corporations might 
be precluded from merging in order that they could successfully compete with 
their larger competitors. 

Mrs. Katherine Parsons, associate director of the employers’ advisory division, 
Pennsylvania Mannfacturers’ Association, when testifying before the subcom- 
mittee, stated (p. 95): 

“The proponents of the bill in their anxiety to frustrate the alleged monopo- 
listic tendencies of a few giant corporations would freeze at their present size 
all corporate enterprise. The bald language of the bill prevents mergers and 
acquisitions between small- and medium-size corporations, destroys the hope of 
these corporations ever to expand so as to meet the very competition of the big 
fellows about which the bill’s supporters complain.” 
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VI. CONCLUSIONS 


For the foregoing reasons it is herein recommended that H. R. 2734 be not 
favorably considered. 
Forrest C. DONNELL. 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
LEGISLATIVE DEPARTMENT, 
Washington, D. C., January 24, 1956. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
Old House Office Building, Washington 25, D. C. 

Dear Mr. CHAIRMAN: This is in response to your letter requesting the cham- 
ber’s views in regard to H. R. 7229 and H. R. 6748. 

We seriously question whether any sound justification or need has been shown 
for the enactment of these measures. 

We do not believe that these bills represent a sound and effective approach 
to problems of antitrust law enforcement. 

The chamber supports the aims of the antitrust laws. It is our view that these 
laws should be administered in the spirit of a fundamental purpose to foster 
free competitive enterprise with a minimum of Government interference in the 
conduct of business transactions. We believe that to use these laws as instru- 
mentalities for extending forms of governmental regulation of business is to de- 
feat this purpose. 

H. R. 6748 particularly seems to provide for unwarranted forms of govern- 
mental regulation under the guise of antitrust enforcement. 

Under this bill the Federal Trade Commission could block any merger or ac- 
quisition (over which it is given jurisdiction) regardless of the motivation or 
true competitive effects of the transaction. 

Such authority obviously could operate even to forestall mergers which help 
promote competition. The harmful impact of such a course of action would in- 
evitably be greatest upon smaller and weaker concerns for which growth or 
diversification through the merger or acquisition process may be the only prac- 
tical means of maintaining an effective competitive position. 

A further fundamental object to these bills is that the added enforcement 
powers proposed would enhance existing dual or overlapping jurisdiction of the 
Federal Trade Commission and the Department of Justice in the antimerger 
field. 

The chamber recommends that the dual jurisdiction of these agencies to en- 
force antitrust laws should be eliminated, and that each agency should be as- 
signed that area of jurisdiction which it can best administer. This would aid in 
reducing harassment of business as well as lessen the expense to Government of 
overlapping and duplication in investigations and prosecutions. 

It is of vital importance to the well-being of the economy, and especially 
the smaller business units, that Congress carefully and critically examine the 
workability and practical effect of proposals such as these. May they not have 
harmful effects which will far outweigh any theoretical advantages of tightened 
antitrust enforcement? Has there been any real showing that adequate enforce- 
ment consistent with fundamental purposes of the antitrust laws has not or can- 
not be achieved without new and far-reaching weapons? 

Finally, we are much concerned over the continued emphasis on business 
mergers and the repeated advocacy by some sources of new restrictions and re- 
straints, even upon the independent growth of individual business, while no 
consideration is given to the ever-increasing and alarming growth of economic 
power of labor organizations. 

There is urgent need, for instance, for effective restraints on these growing 
monopolistic powers and abuses by labor organizations. There is no other area 
where the absence of antitrust law application to economic abuses has produced 
such serious effects upon rare and the consuming public. 

Cordially yours, 
CLARENCE R. Mites, Manager. 








AMEND CLAYTON ACT RELATING TO MERGERS 205 


AMERICAN FEDERATION OF LABOR AND CONGRESS OF 
INDUSTRIAL ORGANIZATIONS, 
Washington D. C., January 24, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
House Committee on the Judiciary, 
House Office Building, Washington 25, D. C. 

DEAR CONGRESSMAN CELLER: I deeply appreciate theoffer extended me in your 
letter of January 4 to participate in the hearings held by the Antitrust Sub- 
committee of the House Committee on the Judiciary, concerning the problem of 
corporate mergers. Although it will be impossible for me to testify, 1 want 
to assure you of the very real interest on the part of organized labor in the 
hearings that your committee is conducting. During recent years, workers have 
witnessed a steadily increasing number of mergers taking place throughout the 
economy. As the largest group of American consumers, these workers have 
naturally been wondering whether these mergers have in any way impaired 
the vitality or diminished the competitive character of the American economy. 
We think it is altogether appropriate, therefure, for Congress to investigate the 
trend toward corporate mergers and to enact any legislation that may be neces- 
sary to ensure that any furture mergers do not injure the American economy. 

We recognize that effective legislative action in this field presents quite 
difficult problems. Congress, of course, would not wish to outlaw all mergers 
because the effect of some mergers may actually be to increase competition by 
allowing smaller firms to expand to the point where they can offer genuine 
competition to large-scale business. On the other hand, legislation must be drawn 
so as to prevent those mergers which are consummated simply because an 
already large corporation wants to secure for itself a complete or preponderant 
portion of the market for its products. 

Any new legislation should be built on the foundation of existing statutes. 
The most receut enactment in this field was the 1950 law which greatly 
strengthened the effectiveness of section 7 of the Clayton Act. Prior to this 
Iaw, the Clayton Act did not apply to any mergers which were accomplished 
by means other than the purchase of stuck. This allowed corporations freely 
to merge by purchasing directly the assets of competing corporations and thus 
avoid the operation of section 7. Enactment of the 1950 law closed this important 
loophole. However, administrative action under this law to prevent corporate 
mergers has been limited to a very few cases. 

In view of the continuing trend toward corporate mergers, it would seem 
desirable for Congress to require that all proposed mergers above a certain size 
be reviewed by the chief antitrust agencies of the Federal Government, the 
Department of Justice, and the Federal Trade Commission. In this connection, 
we have been reviewing the provisions of H. R. 6748 (introduced by Congressmun 
Patman) as well as H. R. 7229 and H. R. 83832, which you have introduced. 
Without discussing in detail the specific provisions in these bills, I would like 
to say that we support the principle which would require any corporation with 
assets in excess of $1 million, which undertakes to merge with another, to 
furnish certain specific information in advance of the actual merger to the 
Department of Justice and the Federal Trade Commission. The merger could 
not be consummated during a 90-day period following the submission of the 
data during which time these two Government agencies would have the oppor- 
tunity to review the proposed merger. This would give the Federal Government 
ample opportunity to institute any type of legal action which it might feel 
necessary and desirable. We think it desirable that both of these Government 
agencies, the Department of Justice, and the Federal Trade Commission, be 
legally qualified to interpose objections to the merger, although Congress might 
make certain that any conflict or duplication in work between the two agencies is 
minimized. 

I would like to make 1 additional suggestion which is not included in any 
of these 3 bills. If this legislation should be enacted, these two Government 
agencies would be receiving extensive material regarding each contemplated 
merger above a certain size. It would seem appropriate for the Congress to 
require these two agencies, on either a semiannual or an annual basis, to submit 
regular reports to the Congress regarding their review of these contemplated 
mergers. In this way, the Congress could be kept up to date regarding the steady 
stream of mergers that are currently taking place and, in addition, wouJd have 
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the benefit of the considered opinion of these two Governmental agencies on 
their handling of this problem. 

May I also suggest that your committee might want to give some attention 
to the questions raised by the effect of the current tax laws on corporate mergers. 
The Revenue Act of 1954, instead of plugging the tax loopholes that were used 
to aid and encourage mergers, suread them even wider. In many cases, the 
current tax laws now operate as an incentive for mergers since the carryover 
loss provisions of the income tax laws provide an incentive for a profitable 
corporation to acquire the assets of another corporation which has been operatiug 
at a loss. In cases of this sort, there might be no market, raw material, or 
other economic considerations which’ would make a merger feasible. The only 
consideration would be that under current tax legislation a particular corpora- 
tion has acquired a sizable tax credit because it has been operating at a loss. 
Under these circumstances, a corporation should not be permitted to use the 
tax credit of another corporation with which it has merged. This issue warrants 
serious congressional consideration. 

I would appreciate it if this letter could be made a part of the record in the 
hearings which your committee is conducting. 


Sincerely yours, 
GreorceE MEANY, President. 


NEw York SratTe Bar ASSOCIATION, 
SECTION ON ANTITRUST LAW, 
February 8, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CELLER: We appreciate very much your thoughfulness in inviting the 
committee on the Clayton Act of the section on antitrust law of the New York 
State Bar Association to comment upon the provisions of the various merger 
notification bills now before your committee. 

We are happy to inform you that our committee unanimously approves the 
enactment of a fair and workable statute providing for advance notification of 
mergers to the Government. Rather than directing our comments to the detailed 
provisions of each of the various bills on this subject now before you, however, 
the committee believes that it can be of greater service to you by enumerating 
what it considers to be the prerequisites for a fair and workable merger notifica- 
tion statute. These }rerequisites, in our opinion, are as follows: 

(1) The information to be furnished in advance of a merger should be 
specifically enumerated by Congress ; 

(2) The notice containing such information should be given 35 days In 
advance of the closing date of the merger ; 

(3) Intracorporate transactions, including those of subsidiaries and affili- 
ates with each other and with their parent, should require no advance 
notification ; 

(4) Intercorporate transactions of corporations of minor significance to 
our economy should require no advance notification; and 

(5) The lega] consequences for failure to file should be a substantial fine. 

Fach one of these prerequisites thus respectfully suggested will now briefly 
be discussed : 

1. A merger notification statute preferably should enumerate specifically the 
information to be furnished in advance of a merger. Thereby parties to a pro- 
posed merger will know precisely what information they must compile and 
incorporate into the notice to be given concerning the merger transaction. If 
instead the statute grants a roving commission to Government agencies to de- 
mand broadly such information as they may deem to be reasonable, the inevitable 
result will be interminable disputes and even litigation between the parties and 
the government agencies with respect to the reasonableness of such governmental 
demands. 

It is respectfully urged, in this connection, that no information be required by 
the proposed statute beyend that which is clearly necessary to achieve the 
statutory objective of advance notification. In addition, it is further sue¢gested 
that the Government agencies be authorized to keep confidential the details of 
the information thus furnished—such as that concerning stock ratios and 
prices—until their public announcement by the parties. 
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2. A merger notification statute should require this information with respect 
to a merger to be furnished 5 weeks—that is to say, 35 days—in advance of the 
consummation of the merger. This period of time should be adequate to enable 
the Government agencies to spot in advance any merger obviously flouting the 
Celler-Kefauver Act of 1950, and permit other mergers to be reviewed in due 
course. Any longer period of time for advance notice might in effect create 
the presumption—regardless of statutory language—that all mergers are to be 
screened in advance by the Government and if not proceeded against before 
consummation are in substance cleared and approved. 

It cannot too strongly be emphasized that any period of advance notice— 
because it freezes the business relations of the parties to a proposed merger 
imposes very real hardships upon those parties. An earnest attempt should be 
made, therefore, to limit this period of uncertainty and confusion for the various 
groups in our economy affected by a merger such as labor (continued employ- 
ment, collective bargaining agreements, company pension plans, and other em- 
ployee fringe-benefit programs), stockholders (status of their rights in manage- 
ment and in corporate property), suppliers (continuation of shipment of products 
or rendition of services and extension of credit), buyers (distributors, jobbers, 
retailers, and industrial consumers) and the public (assurance of continued 
source of supply). We understand that any requirement for a long waiting 
period would particularly handicap mergers which for legitimate tax reasons 
are undertaken and must be completed during the concluding months of the 
calendar year. 

3. A merger notification statute should of course exempt from its requirements 
transactions among units of a single corporate family, such as subsidiaries and 
affiliates with each other or with their parent. Our committee believes that the 
application of the notice requirement to mergers within a corporate family would 
place an unnecessary burden upon Government officials as well as the business 
community without at the same time advancing the Nation’s antitrust policy. 
If a corporation may lawfully operate subsidiaries and affiliates, it follows that 
it may also dissolve and create divisions or departments out of them. 

4. A merger notification statute should, in addition, exempt from its require- 
ments transactions of minor significance to our economy. In this connection the 
following considerations may merit attention: 

(a) No transaction which is not in essence a merger or its equivalent should 
require advance notification. Thus the mere purchase of some assets in the ordi- 
nary course of business—however large the amount or percentage of a com- 
pany’s total assets—should not put into operation the statute, for this would 
necessitate advance notification of ordinary commercial transactions. Nor should 
the purchase of stock for investment—as distinguished from acquisitions seek- 
ing control—be covered. 

(b) No transaction of merger having relatively minor competitive after ef- 
fects should require notification. For example, it seems clear that the ponderous 
mechanics of advance notification and Government review are not required 
where a company having capital, surplus and undivided profits of less than 
$1 million is merged into another. Likewise, an acquisition of a foreign corpo- 
ration only incidentally engaged in importing to or exporting from this country 
need not be covered. 

(c) Other transactions might also be exempt to reduce the burden of review 
imposed upon the Government agencies. Thus it has been suggested that merg- 
ers of corporations whose capital, surplus and undivided profits exceed $1 mil- 
lion nevertheless need not be reported in the event that the aggregate capital, 
surplus, and undivided profits of the two or more merged companies do not ex- 
ceed $10 million. It is assumed that the purpose of the proposed statute is not 
to require Government screening of all mergers possibly raising issues under 
the Celler-Kefauver Act of 1950, but only those of major significance suggesting 
review under that act. 

5. Finally, our committee believes that the legal consequence of willful failure 
to comply with a merger notification statute should be a substantial fine rather 
than criminal sanctions or the voiding of the transaction. It is our opinion that 
attaching criminal consequences for failure to notify would be too strong a 
penalty, and that any voiding of the transaction would create such confusion 
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as to tend to harm many innocent groups and third persons affected by the 
merger. Provision for a fine should be adequate to ensure statutory compliance. 
Respectfully submitted. 


Section on Antitrust Law: Charles Wesley Dunn, Chairman; Com- 
mittee on the Clayton Act: Jerrold G. Van Cise, Chairman; Fred- 
erick F. Greenman; Mitchell Klupt; George S. Leisure; George 
Link, Jr.; Edward C. McLean; Gilbert H. Montague; Blackwell 
Smith; Allan Trumbull; Taggart Whipple. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington, D. C., January 24, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: This letter is in response to your invitation of 
January 4, 1956, directed to our president, Mr. Cola G. Parker, requesting the 
views of this association on H. R. 7229 and H. R. 6748, two bills proposing to 
amend the Clayton Act pending before the House Committee on the Judiciary. 

We regret that time did not permit us to have a witness appear or to prepare 
a more detailed statement of our position on these proposals. That should not, 
however, be taken as any indication of a lack of interest. To the contrary, 
we believe enactment of this type of legislation would have far-reaching effects 
on American industry. We are, therefore, deeply interested in these proposals 
and are grateful for this opportunity to express our views thereon. It would 
be appreciated if this statement can be incorporated in the record of the hearings. 

The association, composed of about 20,000 members, has long been on record 
as strongly endorsing adequate antitrust legislation, and fair and effective 
enforcement of laws against monopoly and restraint of trade in the firm belief 
that free and open competition provides the most positive insurance that the 
interests of the public will remain paramount. We do not feel, however, that 
information compiled to date establishes the need for regulatory legislation of 
the nature contemplated by these bills. This is especially true since the courts 
have not yet interpreted the 1950 amendments to section 7 so as to provide 
businessmen with standards to guide their conduct thereunder. 

We should emphasize at the outset that the association’s views are confined 
to the need for this legislation and its effect insofar as manufacturing industry 
is concerned. 

H. R. 7229 would amend section 11 of the Clayton Act to empower the Federal 
Trade Commission, in addition to ordering divestiture, to compel companies 
to “take such other steps as are necessary to restore competition.” It also 
proposes to grant the Trade Commission, after it has issued a section 7 com- 
plaint, power to seek a temporary injunction restraining a merger pending final 
action on such complaint. 

The second bill, H. R. 6748, would in its first provision amend section 7 of 
the Clayton Act to halt all acquisitions, mergers, and consolidations, where any 
party to the transaction has capital, surplus, and undivided profits of more than 
$1 million, until (1) notification is given to the Attorney General and Federal 
Trade Commission and upon their request, within 30 days, they are provided 
with “all pertinent and relevant information” regarding the proposal, and 
(2) the lapse of 60 days following the furnishing of such information. 

It would further authorize the agencies to issue a complaint within the 60-day 
period after the filing of the requested information, which would serve auto- 
matically to bar a merger until final disposition of such proceedings. The Trade 
Commission would also be empowered to seek temporary injunctions to halt 
mergers until final disposition of a section 7 proceeding. 

Finally, H. R. 6748 provides for the automatic finalization of Clayton Act 
orders, issued by the Trade Commission, in the same manner as those issued 
under the Trade Commission Act. And violation of Clayton Act orders would 
carry the same civil penalties as now provided for in the Trade Commission Act. 

Without going into detail,:some of the deficiencies of these proposals seem 
apparent. H. R. 7229, by empowering the Trade Commission to order com- 
panies to take steps “to restore competition,” might place an impossible burden 
upon merged companies and, in addition, seems to impinge upon the powers 
of courts of equity. Moreover, there has been no showing that the authority now 
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vested in the Attorney General to seek temporary injunctions has proven inade- 
quate. In fact, this committee’s Antitrust Subcommittee, in its interim report, 
found that “failure to invoke premerger injunctive remedies more frequently 
cannot be attributed to lack of legal authority.” On the contrary, it was con- 
cluded that “zealous and jealous insistence upon maintaining agency preroga- 
tives” caused the lack of use of such remedy. 

H. R. 6748, although requiring advance notification of proposed mergers, makes 
no provision for granting clearance even though no action is taken by the en- 
forcement agencies after the companies have filed “all pertinent and relevant 
information.” Furthermore, the provision permitting the agencies to file a com- 
plaint to automatically bar mergers during the 60-day waiting period seems to 
deprive the parties of notice as well as of an opportunity to show that the 
transaction would not adversely affect competition. Finally, the exorbitant civil 
penalty provisions of the Trade Commission Act, enacted without notice or 
hearing to the affected public and without serious legislative consideration, 
should not serve as a model for inclusion in the Clayton Act. 

It seems premature to seek final enactment of these legislative proposals 
before the courts have had an opportunity to interpret the substantive provi- 
sions of the 1950 amendments to section 7 and to provide businessmen with 
some standards to guide their activities. Moreover, the bills under considera- 
tion would grant the enforcement agencies almost limitless authority to halt 
all mergers regardless of whether there is any adverse effect upon competi- 
tion. Such an approach would seem to be a departure from the basic concepts 
of antitrust law that only such activities having a substantial adverse economic 
effect are to be proscribed. 

It is suggested that such a “piecemeal” approach to antitrust legislation will 
contribute little to the urgent need for clarification of our antitrust laws and 
procedures as outlined and urged in the report of the Attorney General’s National 
Committee To Study the Antitrust Laws. 

Very truly yours, 


LAMBERT H. MILLER, General Counsel. 


x 











